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PREFACE TO THE SIXTH EDITION. 




The following pages contain a complete and systematic analysis 
of Bengal Tenancy Ajt (VII of 1885) as amended by Act 
IV of 1928 with short explanatory comments and important case- 
laws theTedhc The book is mainly intended for the use of the B. L, 
-students of the Cakmtta, Dacca and Patna Universities and has 
^*een written on^the plan of the Author’s “Indian Law of Limita- 
tion” and the “Indian Law of Evidence” which have, within a short 
time, acquired a wide popularity amongst the students. To enhance 
the usefulness of the ‘*woTk, the University questions of the last 

years (1900-1929) have been given in the margin while their 
insvvers have been incorporated in the body of the book with a view 
to direct the attention of the students to portions demanding special 
care for purpose? of examination. 'Fhe appendices contain com- 
parative tables of the various incidents of the different classes of 
tenancies dealt with in the Act and of the different sale laws. 

In the preparation of this* book the Author has received much 
valuable assistance irom the well-known commentaries on the 
Bengal Tenancy Act by Messrs. V. Roy. S. C. Sen, Rampini, Finu- 
cane and Mitter & Mukherjee respectively and to all of them he 
feels greatly indebted. 

In this edition the book has been thoroughly revised and brought 
up to date. Some portipns of the book have been completely re- 
written and enlarged. 


Calcutta. 
October, 1948. 
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THE BENGAL TENATtCT ACT: 

Act VIII of ISSSr 

( As modified by Act IV of 19 28 ) 

— :o: :o: — 

CHAPTER I. — IVeliminary. (Ss. 1-3) 

Commencement of the Act — The Bengal 
Tenancy Act came into force t>n the ist I^ovember, 
1885. [S.ila)]. 

Note. — But, by Act XX of 1885, the operation of Sections 
61-64 find Chapter XII of the Act, except such of their pro- 
visions as confer power to make rules, was postponed to the 
1st of Februaiy, 1886, 

Local extent of the Act — The Bengal Tenancy 
Act extends by its own operation to the whole of 
Bengal, except — 

(1) Calcutta, that is to say, the area described in 
Schedule I to the Calcutta Municipal Act, 1923, 
but excluding the arfea a^ded to Calcutta as 
de6ned in clause (i) of S. 3 of that Act ; 

(If) (a) the area added to Calcutta as defined in clause 
(i) of S. 3 of the Calcutta Municipal Act, 1923, 
or any part thereof, and 

(f) any area or part of any area included in 
Calcutta by notification under sub-sec. (3) of 
S. 543 of that Act, 

if such area or part is specified in a notification 

made in this behalf by the Local Government ; 

(ill) lands other than agricultural lands situated with- 
in any area constituted a municipality under tlfb 
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provisions of the Bengal Municipal Act, 1884, 
or part thei^f, if such area or part is specified 
in ^ notification made in this behalf by the Local 
Government ; and 

(iv) the scheduled Districts specified in Part 111 
of the First Schedule t(.> the Scheduled Districts 
Act;, 1874 :* 

I 

Provided that no notification shall be is^ued undre 
clause (ii) or clause (mi of this sub-section, 
unless — 

(u) it is previously pi:blisbed in the area con- 
cerned or pari thereof in the presc'ribed 
manner ; and 

the P.engal Legislative Council by a resolu- 
tion recommends that the notification be 
issued. [S.i(3)]. 

Note, — This sub-section was substituted for the original 
siib-seciion (3) by the Bengal Tenancy ( Amendment) Act. 
IV of 1928. The original sub-section (3) of Section » stood 
as follows : — The Bengal Tenancy .Vet “shall extend by 
own operation to all the territories foi the* time l>eing under 

the administration of the Lioutenant-Covemor of P.en^'al, 

the towr of Calcutta, any area constituted a munici- 
pality under the provisions of the Bengal Municipal Aci 
(Til of 1884), or part thereof, and specified in this behalf by 
a notification by the LocAl Government ; the Division of 
Orissa and the Scheduled Districts, specified in the third 
part of the first Schedule of the Scheduled Districts Act 
(XIV of 1 87.5 ) ; and the Local Government may with the 
previous sanction of the Governor-GcneTal in Council, by noti- 
ration in the local official Gazette, extend the whole or any 
portion of the Act to the Division of Orissa or any pan 
thereof. Exphuiation , — The words ‘the town of Calcutta' 
mean, subject to the inclusion or exclusion of any local area 
hv notification under S, 637 of the Calcutta Municipal 
Act, 1899, the area described in .Schedule I to that Act.” 
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the new sub-sec. (3) references to areas outside the*Provi^ice** 
have been deleted and the areas to which the Act does not 
apply have been definitely mentioned. , In cl^se (n) of the 
new sub-section, reference is made to the areas which have 
been added or may be added to Calcutta under the present 
Municipal Act, 1923 ; but it has been maide clear that the 
I lengal Tenancy Act does notecase to apply^o , such areas 
or to the .areas of other municipalities unless a special noti- 
lication has been made to that effect;* The Proviso, however,# 
requires previous publication of the intention of Government 
and a resoliuion of the Bengal Legislative Council befoi^ Ih'e 
issue of r.uch notification. The clfect of clauses (/) to (///> 
read with the Proviso is that the Act will not^pply to 
Calcutta intnus the added area ; but it will apply; (/) to the 
added area and (?V) to any area that may be added hereafter 
and {Hi) to all other municipal areas in Bengal, unless there 
has been a notification by the Local Government excluding 
the oiieration of the Act from such area. The issue of such 
a not! ii cation will be subject to the conditions mentioned in 
Proviso (r/) and (^), ( Milter & Mukberjee, 9-IQ ) 7 'he 

object of clause Uii\ IS “to make it clear that the Bengal 
'fenancy Act should continue to apply to ^all agricultural 
areas in municipalities even when they happen to be 
excluded from the operation of the Act under this section. 
As it at present stands, the B. T,. Act applies to all agricul- 
tuial lands. As the (lOvernment teserve to themselves 
the power of withdrawing the operation of the Act from any 
municipal areas, it is right and proper that there should be 
a clause protecting the rights of cultivating raiyats in muni- 
cipal Mrea*». The right of occupancy was created for the 
benefit of the cultivating raiyats and there is no reason why 
those in municipal areas should be deprived of their rights. 
Those who are aware of the nature of the municipal areas 
of inufFasal know perfectly well that there are extensive 
agricultural areas in mufassal municipalities and it woAd 
be i;athcr cruel if, by any notifitation, the Local Government 
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make the raiyats of those .areas in mufassal municipality 
part with their valued rights.” 

t 

Olause (1) : “Oalcutta”— The Bengal Tenancy Act 
has never been extended to the town of Calcutta. But the Act, 
as at first enacted, excluded from its operation only the town 
of Calcutta as it stood at the time of the passing of the Act. 
The Act, therefore, would apply to those areas which had 
been included within the town of Calcutta, subsequent to the 
passing of the Act. (27 Cal. 202). But by virtue of an 
Explanation added to the Section by Act I (B. C.) of 1907, 
the Act did not apply to the area which was not originally 
within the town of Calcutta but which was subsequently 
included within the limits of the Calcutta Alunicipality. The 
effect of che Explanation was thus to exclude the Act from 
the whole of the Calcutta Municipal area. The addition of 
the Explanation, however, had no retrospective operation so 
as to affect any right which had already been required. 'Phiis, 
where a tenant, befo:e the passing of the Bengal Act I of 
1907 acquired a noa-occupancy-raiyati-interest in certain 
lands in the suburbs of Calcutta, and which were subsequent- 
ly included within the Municipal limits of Calcutta, it was 
that the 'otatus of the tenant was not affected by the 
addition of the Explanation by Act I (B. C.) of 1907. (20 C. 
W. N. 258). Now by virtue of clauses (i) and (ii) of the new 
sub- sec. (3) the Act applies to any area that has been or 
may hereafter be added to, or included in, Calcutta unless 
there has been a notification by the Local Government 
excluding the operation of the Act from such area. (See 
supra), t- 

Bent-law of Caloutia— In the town of Calcutta the 
relations between landlords and tenants are governed by the 
provisions of the Indian Contract Act (IX of so far 

as they aVe applicable. If they are not applicable, then, 
y»y Sec. 17 of 21 Geo. III. C. 70, all matters of contract and 
" dealing between party and party shall be determined in the 
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case of the Mahomedans by the law and usages’ of the* 
Mahomedans, and in the case of the Hindus by the law and 
usages of the Hindus, but ^here one^ of th^? parties is a 
Mahomedan or a Hindu, by the law and usages of the 
defendant If the provisions of the Contract Act are in- 
applicable and the parties are English, then the Common 
Law of England will apply (22 W, R. 370 3 C^al. 088 ; 8 
f:al. 582 ). ‘ 

“Any area constituted a municipality etc.”— 
rhc piovisions of the Act are intended to apply to agricul- 
tural areas and are unsuitable to such municipahlicsiof 
portions th'^rcof are mainly urban m character. 

“Specified in a notification etc.”— No notification 
has yet been published by the Local (Government exempting 
any municipal area from the operation of this Act. So this 
Act applies to municipal areas in the mofussil. 

Orissa — Before the enactment of the Orissa Tenancy 
Act (II of 1913) certain portions of the U. Y. Act were 
extended to the Division of Orissa. Now, the Orissa. Tenancy 
Act 1 1 (li. ^ O. C.) of 1913 is the law in force in Orissa. 

SchedulGd Distriots — These are (i) The Jalpaiguri 
and Darjeeling disti lets ; (2) I'he Hill tracts pf Chittagong; 
(3) The Santhal Parganas ; (4) 'Fhe Chota-Nagpur Division ; 
and (5) Angul. Under Secs. 5 and 6-A of the Scheduled 
DUitricts Act, the Bengal Tenancy Act may be extended by 
the Local (Government to any of the Scheduled Districts or 
any part thereof and accoidingly the Act has been extended 
to some of the Scheduled Districts ( Sec infra 

District of Jalpaiguri— Subject to certain .exceptions, 
restrictions and modifications the Bengal 'Uenancy Act has 
been applied to the Jalpaiguri district. 

Saothal Parganas. — The Santha) Parganas Regulation 
III of 1872 as amended by Regulation II of* 1886 and 
Regulation II of 1904 is the law in force. Certain portiops 
of the Act [ € 4 ^, S$. 56, 58 (i), 58 (3) to 58 (8) as amended b/ 
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"Act I (li. C.) of 1907 and S. 84 ] also apply to the 
Santhal Parganas. 

Chota-Nagpur Division — This comprises the 

districts of Hazaribagh, Manbhum, Palamau, Ranchi and 
Singbhum. llefore the passing of the Chota Nagpur 
Tenancy Act (VI .of £908') certain portions of the Bengal 
Tenancy Act* were extended to certain parts of Chota 
Nagpur Division. Now, the Chota-Nagpiir Tenancy Act is 
, the law in force. » 

District of Darjeeling— Act X of 1859 as amended 
by' Acts VI ( B. C. ' of 1862 and Act IV ( B. C. ) of 1867 is 
in force in the Darjeeling District. (Vide Bengal Code). 

AssAm. — Act VIII ( B. C‘. ) of 1869 is in force in the 
district of 'Sylhet and Goalpara. 

Behar — This comprises Bhagalpiir, Munghyr, Purnia, 
Ciaya, I'atna, Shahabad, Champaran, Darbhanga, 
Mu'/zafarpur ahd Saran Districts. The B. T. Act (VI 1 1 of 
1885) as amended by Bengal Act I of 1907 and Behai and 
Orissa Acts IV of 1914, III of 1916, I of 1918 and TX of 
1920 is the law in force in Behar. 


Nature and Scope of the Act -The Act was 
passed with a 'riew to amend and consolidate c^rt^in 
enactments relating to the law of landlord and tenant 
within the territories under the administration of the 
Lieutenant-Governor of Bengal (Preamble). 


What do you 
think is the 
object under- 
lying the B.T. 
Act ? Do you 
think that it 
ft a complete 
and exhaustive 
Co<le ? Illus- 
trate your 
anr^wer by ' 
reference to 
any leading 
case ? 

B. 1.. I9a9(a). 


“Law of landlord and tenant.”— The Bengal 
Tenancy Act, as its Preamble shows, is an Act relating to 
the law of landlord and tenant and therefore its provi- 
sions are applicable only in those cases in which the 
parlies stand in the relafkin of landlord and tenant. 
It is not the design of the Act to deprive a tenant of 
the rights that he otherwise possesses against a third 
person betxieen whom and himself there is no relationship 
oft*landlord and tenant. It is only intended to deal with 
sdeh rights as exist between^^andlord and tenant. (20 C. W. 
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N, 872 at p. 874).* The provisions of the Act aro further •• • 
restricted to lands held for aj'ncultural (and horticultural) 
purposes only and do not apply to non-agrUultural lands 
land leased for building purposes or for* the establish- 
ment of a coal depot. ( xg Cal. 489 : 19 C. W. N. 35, 241 ; 

23 C. W. N. cxvi ). See notes under theading “Land” 
under S. 3, sub-sec. (17) tn/ra, » 

The relation of landlord and tenant arises : (i) where 
n has been expressly created by a i:mitract valid according ^ 
to the law in force at the time of executing the contract ; (2) 
where it is reasonably implied from the acts of the 
if t!'. whev^' n cultivator occupies the land of a landlord with 
his express consent and is allowed to remain in occup^ation of 
the land ; and (3) where it has licen created or continued by 
operation of law when a proprietor succeeds in a suit 
for resumption of lakhiraj created after r.st December, 
i79o» the relation of landlord and tenant is created between 
him and the holder of the invalid lakhiraj. * 

‘'Certain enactments”. — These words indicate that 
the Bengal Tenancy Act does not contain the whole law of 
landlord and tenant in Bengal, It is, as its J^reamble shows, 
intended to amend and consolidate not the entire law of land- 
lord and tenant but only cerfam enactments relating to that 
law, so that it is not a complete code. (29 Cal. 54; 48 Cal. 184 
at p. 244.) 'The Bengal Tenancy Act does not purport to be 
a complete code even in re.spect of the* landlord and tenant ; 
much less, does it profess to incorporate the general prin- 
ciples of the law of contract and the doctrines of equity 
jurisprudence in so far as they may have to be applied m 

— ‘ I - - • - 

* Set al«o 49 C. L. J. 122 : 'The preamble of the Act shows that it presu- 
mes to amend and conslidate the low relating to landlord and tenant. It 
was. therefore, beyond its scope to deal with the law as between tenant 
and a third party. The Bengal Tenancy Act docs not \ for example Y invest 
the occupancy raiyat with any particular right as against a ^hird party nor 
does it take away any right which he may have under the general law*,* ( 
p.t26,per Suhrawardy.J. ) » 
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Ihe determination of disputes between landlords and 
tenants.” (44 Cal. 771 at p. 729 ; 35 Cal. 34 at p. 52, ) For" 
instance, the A A nowhere purports to jjive an exhaustive 
enumeration of all the incidents of occupancy right ( 48 CaL 
134 at p. 244 ; 49 C. L. J. 122 at p. 126). Other enactments 
containing provisions to landlord and tenant which are in 
force in Heqgal ^are : — (i) the Mesne Profits and Improve- 
ments Act (XI of 1855) ; (2) the Opium Act (1 of 1878), Ss. 4^ 
' 5, 9, II, 22 ; (3) the Transfer of Property* Act ( of 
1882 ), Ch. V ; (4) the Cantonments ( Housc-accomodation ) 
Act •(VI of 1923 ) and {5) the Code of Civil Procedure (V^ of 
1908 ), Ss. 4 5. 

“Witliin the territories of Bengar— This In- 

cludes the present IVesidency of Fort William in Pengal, 
and other territories. 'Hie Bengal Tenancy Act ( Vlll of 
1885 ) by its own operation, extended to the whole of the 
("rovince of Bei^gal ( as it was before the creation of the 
iVovince of Eastern Bengal and Assam), except the town of 
Calcutta, the Division of Orissa and the Scheduled Districts 
Since the creation of the Province of E. B. and Assam, the 
rent-law applicable to the Districts which sometimes formed 
part of the said ptpvince but was subsequently re-transferred 
to Bengal, namely the Dacca, Rajsahye and Chittagong 
Divisions, was contained in the Bengal Tenancy Act as 
amended by Act 1 . (E. B C.) '*ofi9o8v The Bengal Tenancy 
Act, as amended by Act I (B. C.) of *907, was in force in 
Western Bengal comprising the Presidency and Burdwan 
Divisions, and in Behar, comprising Bhagalpur, Monghyr, 
Purnea, Gaya^ Patna, Shahabad, Champaran, Darbhanga, 
Muzzafarpur and Saran districts. Now, the B. T. Act as 
amended by Act IV of 1928 is in forq^ in both the East and' 
the West Bengal. The Act as it stood before the amending 
Act IV. of 19,78 is still in force in Bihar. {See supra ). 

gjhort hiBtoiy of tho Act— The Act embodies an 
endeavour to redeem a pledge that was given at the time of. 
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the f*ernianent Settlement. The authors of that ^ettlemenV' 
defined and ascertained the mutual ri^fhts of the State and 
the re venue-pay €frs or Zemindars. BuJ they .Bid not settle, 
define or ascertain the mutual rights of the Zemindars and 
the rai\ats. The legislature of 1793 contented themselves 
by only reserving to the Government , the •right to legislate, 
when necessary, for the protection of the ^ JSer^ons having 
interest in the soil below those of the Zemindars.* But more 
than half a century elapsed before steps were taken tej 
assert this right and to discharge the obligation. The first 
serious attempt in that direction was made by Act X of '8^9 
which liiiroduced important changes in the substantive law 
of landlords and tenants. But it was far from, being a 
success, its chief defect being that it placed the right of 
occupancy ( which it recognised in the raiyats) and the right 
to enhance the rent (which it recognised in the landlords) 
on a precarious footing. In 1869, an .Act ( VI II of 1869 B. 
C. ) was passed repealing Act X 1859 but even this did not 
much improve the situation; and “the period from 1870 
downwards was marked, on the one hand, by the incessant 
efforts of the landlords to obtain higher rents and illegal 
tibwabs and on the other by a determined opposition of the 
tenants to demand which they conceived unjust, and either 
party wherever is was the stronger one, had succeeded to 
nullify the just rights of the other. Thus while there was 
undisputed evidence of oppressive conduct and illegal exac- 
tion on the part of the Zemindars in Western and Southern 


'Mt boinjf tho duty of thr ruling; power to protect ol^ dewes of people 
And more particulerly those, who from their sitiuition, are most helpless, the 
Governor-General in Council wiU, whenever he may deem it proper, enact 
I such Rejfulations as he may tldnk necessary for the protection and welfare 
of the dependent Talukdars. raiyats and other cultivators of the soil : and no 
Zemindar, independent Talukdar or other actual proprietor ^f land shall be 
entitled, on this account, to make any objection to the disohargfe of the fixed 
assessment which they have respectively agreed to pay." (Reg. I o/* 1793. 
• Sec. 8). . • 


legislation for 
the pKitection 
of the raiyats 
foreshadowed 
in Alt VII, 
cl. I of Reg. I 
of 1793. 

R. L. 10 Kb). 
What wa^s the 
effect, imme- 
diate nr other- 
of till.* 
provisions of 
Regs.I&VIIl 
of I793» 
the relation , 
between the 
Zamindafh ' 
and the 
raiyats ? St«ite 
hriefiy tr.^- 
complications 
and causes 
that led to the ’ 
passing of the 
B. T. Act. 

B. L. *12 (a). 
What was the ; 
chief defect of, 
the Settlenwnt 
Regulations ? 
What conse- * 
quegees fol- 
lowea there- , 
fr< 3 in and t 
what attempts 
were made 
and when, to 
remedy this 
defect ? 

B. L. ^I 5 (a), 
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•Br.ngal, theirs had been combination of raiyats in Eastern 
Bengal refusing to pay any rent except what they considered 
just. The disturbances which, in 1873, broke out in the 
Pabna District were an exceptionally acute form of the latter 
kind. The cultivators banded themselves to resist short 
measures, illegal cesses, and forced deliveries of agreements 
to pay enhanced leiits.” (Dr V. Ray’s B T. Act) Though 

f- I 

the disturbances were put down with a strong hand, the 
•oncpiiries which were made«brought into very clear light the 
substantial character of the tenants’ grievances and the need 
of a'drastic remedy and the Government came to believe 
that it was necessary to pass a law which would thoroughly 
protect the raiyats and make him — what he is now only m 
name — a freeman, a cultivator with the right to cultivate the 
land he holds, provided he. pays a fair rent for it. Accord- 
ingly in 1879, a Rent-Law Commission was appointed with 
instruction to prepare a digest ot the existing statute and 
case-law relating Co landlord and tenant and to draw up a 
consolidating. Bill. Accoidingly a Draft Bill was prepared 
and submitted to the Ciovcrnor-General in Council and 
passed into law as Act VIII of 1885, the presen* Bengal 
Tenancy Act. Since its passing, the Ai:t has undergone 
various important amendments, but the principles on which 
it was founded have remained unaltered and the object of all 
the amendments made, has, throughout, been to give fuller 
effect to those principles. • 

Definitions. — Unless there is something repugnant 
in the subject or context, the following words shall have 
the following meanings : — 

(i) ** Agricultural year”— means the Bengal year 
• commencing on the ist of Baisakh : Provided that 
where, immediately before the commencement of the 
Bengal Tenancy ( Amendment ) Act, 1928 any other 
year has |)revailed for agricultural purposes that year 
shall continue'to prevail for those purposes until the ist 
day Baisakh next following the date of the couEimence-r^ 
meni of the Act. 
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Note. — This definition vyas substituted by B. 'F- (Aihenj^- , 
ment) Act, IV of 1928 for the former clause (ii) which stood 
ns follows : — “Agricultural year means, wl’^ere the Bengali 
year prevails, the year commencing on'the isl: day of BaisakK 
where the Fash or Amli year prevails, the year commenc- 
ing on the 1st day of Assitty and where any other year- prevails 

. b . 

for agricultural purposes, that year*'. The new iTlause 
defines the agricultural year as the Bengali ycai”* with a view 
to make tlie year uniform througl^put Bengal for the pur-^ 
poses of this Act. This year is in force through out Bengal ^ 
except in a part of Midnapur and Chittagong. 'Fbe proviso 
makes the time of the commencement of this clause ‘to be 
1st Ikiisakh, 1336 B. S. cone^ponding to the i'4th April, 
1929, in Chittagong and those parts of Midnapur where the 
Bengali year was not so long prexaleni. The month of 
Baisakh corresponds with the last part of April and the 
first part of May. 

This is an important definition. Ejectment takes place 
from the commencement of the agricultural year (S. 46) ; 
arrears of rent fall due and interest run thereon, from the 
last day of each fjuarter of such year (Ss. 53, 67) ; tenants 
arc entitled to receive discharge or account at its end 
(S. 57) ; surrender or abandonment takes effect after the 
expiration of the agricultural year ( Ss. 86, 87^ ; and 
enhanced rent and rent settled under Chapter X also take 
effect from the beginning of such y2ar. (Ss. i to, r 54). 

The Bens^nli year prevails in Bengal, the FasH year in 
Behar, the Amli or Vlfayti year in Orissa and parts of 
Midnapur and the Ma^hi year in Chittagong. 

* Where the term “Year” is used by itself, the year of 
the British Calandar must be understood. 

(2) ‘'Collector” — means the Collector of a dis- 

trict or any other officer appointed by the Local Govern- 
ment to discharge any of the functions oi a Collector 
under this Act. ^ 

(3) “Complete usufructuary mortgage** — 
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means a transfer by a tenant of the right of possession 
in any land for the purpose of securing the payment of 
money or the re^irn of grain advanced or to be advanced 
by way of loan upon the condition that the loan with all 
interest thereon, shall be deemed to be extinguished by 
the profits arising from the land during the period of the 
mortgage. ,, 

Note. — This ^definition was inserted by the Bengal 
Tenancy Amendment Act, iq 28. This clause defines for the 
• tir«t time in the present Acl*the expression “Complete usu- 
Iractuary mortgage” which occurs in several places in the 
ameifdfd Act. 

'Jain the “Estate” means land included under one entry 

Li "e-state.” ‘'•'ly ^f general registers of revenue-p'^ying lands 
U iuid revenue-free lands, prepared and maintained (under 

the law for the time being in force ' by the Collector 
uf a district, and includes Government khas mahals and 
revenue-free lands not entered in any register. 

• Note- For ojher definitions of “Estate* see Act VII 
(B. C.) of 1865, S. r and Act VI I (B. C.) of 1876, S. - (2) 
The distinctive features of the definition of estate given m 
this Act are that re'^enue-free .lands { which are not estates 
according to the aforesaid two Acts ) are included and that 
khas mahals and »evenue-free lands not entered m any 
, Register are also included. (Mitter & Mukherjee, 16). 

Under Section 4 of the Land Registration Act (Bengal 
Act VII of 1876, as amended by Bengal Act 1 of 1906) the 
Collector of every district is bound to maintain registers of 
revenue-paying and revenue-free lands, which include, 01 
ought to include, all revenue-paying and revenue-free lands 
in the district, *all lands occupied for public purposes by 
the Goverment or public bodies, and allfunassessed or waste 
lands. An estate under the Bengal Tenancy Act means so 
much of ahy of these lands as is included under one entry 
in any of these i^gisters^ 

Est^s mean the interests just below the permanent inter- 
est wUi^ Government has in the Ismd. In the case of kkas 
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mahal both the paramoimt and the subordinate inter i\»ts 
coincide. Independent taluks (call hasuti or kJtarifa taluks) 
created at the time of the Permanent Sett>ement which pay 
revenue direct to Government are ‘estates’ ; not so, however, 
are subordinate ( shikmi or mazkuri ) taluks, which pay 
revcue though the Zemindar. A patni ^aluk is, therefore, not 
an ‘estate’ but a ‘tenure’. 

“Includes Government khas inahalB”.— These 
words make it clear that the substantive provisions of ^he » 

Act, apply to the tenants on Government estates just 
much as to those on ordinary Zemindari estates. » * 

Khash mahals. — A khas mahal is an estate held by 
Government standing in the place of the proprietor. Some- 
times there is no proprietor, as m the case of waste land or an 
island thrown up in a large navigable river. Sometimes there 
is a proprietor who has refused to accept the terms of settle- 
ment offered to him and who is allowed miilikana while thf, 
estate is held khas. Estates held kh'as are sometimes 
managed by Government through its own servants and some- 
times let out in farm or ijaru (Field). 

“Revenue-free lands not entered in any regis- 
ter”— Though revenue-free lands ought generally to be 
entered in the Collector’s general registers, it happens that 
they are not. in fact, always lb entered. It is provided in 
the present sub-section that revenue-free lands that are not 
in fact registered shall, for th«! purpose of this Act, be ^ 

regarded as estates. 

(5) 'Holding” means'^ parcel or parcels of land or Explain vhc 
an undivided share thereof, held by a raiyat or an term “hold 
•iinder-n/iya/ and forming the subject of a separate 
tenancy. P. 

Note. — This definition was substituted by Act IV of 1928 ^ 9 * 1 - 
for the former clause (9) which stood as follows 
means a parcel or parcels of land held by^ a raiyat and 
forming the subjectiof a separate tenancy.” Under^the old 
clause, the land held by, an under-raiyat was not a holding. 
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also an *iindivided share in a parcel^ or parcels of land 
was not a holding within the meaning of the Act under the 
old clause. By\he B. amendment Act of 1928, the 
definition of “Holding” has been amended so as to extend it 
to undcr-raiyats and also to include an undivided share of a 
parcel or parcels oi land provided it formed the subject ot 
a separate ^ tenancy. “We have amended the defi- 
nition of holding so as to extend it to an undivided 
''scares of a parcel or pat cels of land because in numerous 
H:ases such undivided shares form separate tenancies and the 
faillii*? of the law to recc^nise them as separate holdings 
had led to many practical dilficulties” (Select Committee^s 
Report). . 

Jote — Ordinarily the term “Jotc” means a holding 
though not necessarily an occupancy holding. ( 32 C. W. 
N. 5S7 ). 

* (6) '‘Lanctlord" — means a person lmmedi<itely 

under whom a tenant holds, and includes the Govern- 
ment. 

Note. — Iversons concerned with land may be divided 
generally into rent-receivers and rent-payers. The rent- 
leceivers are landlords and rent-payers are tenants, undei 
this Act, Any person to wljom rent is payable is a landlord 
ip relation to the person who pay^ rent to him, though he 
may himself be a tenant in illation to some third person. 
A landlord may be either a proprietor, a tenure-holder or a 
raiyai. A proprietor is the owner of an estate or share of 
an estate. He may sublet his estate or a share of it to a 
tenure-holder, i^n which case he is the landlord of the tenure- 
holder or he may manage his estate himself, in which case 
he is the landlord of the raiyats who hold the land directly 
under him. Similarly, a tenure-holder may sublet his tenure 
to a subordinate tenure^holder in which case the former is 
the landlbrd of the latter. Or if a tenure-holder manages 
his V^ure himselff he is tlie landlord of the rai yah who hold 
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under him. A raiyat who sublets his holding*or part df it 
to an under-raiyat is the land-lord of the under-raiyat.. The 
term “landlord” includes a person ^ who- .An the extinction 
of other rights comes into direct relationship with the tenant 
or the under-tenant, as the case may be. ( 17 C. W. N. 781.) * 
Assignee — A person to whom the land, the rent foi* 
which is claimed, as also the arrears of rcAt ly-e transferred 
is an assignee of the whole interest of the landloid and 
is a “landlord” within the maaning of this Act. (7^0. • 
L. |. 425 ). Not so however, is the assignee of the arreai*s 
of rent only. ( 4 C. W. (->05). 


Co-sharer landlord— The word “landlord” in this Act what arc ti 
means either the so/e landlord or ./// the co-.sharer landlords 
together. Under this Act, therefore, a cosharer landlord a co-sbarer 
has not the same rights and privileges as the sole landlord landlord 
has and anything which a landlord is, under the Art, 
lequired or authorised to do must be ^one by all the P. L. 1911, 
i o-,di:irei s together or liy an agent duly authorised to act on 
behalf of all of them. “Subject to the provisions of (new) ^ ^ ^ 

Sec. 148 ;V [ and also ot the provisions of (new) Proviso are joint Lti 
to S. 188 (i) 1 where two or more persons are joint landlords 
anything which the landlor d is under <Jiis Act retiuired or ^ suit 

authorised to do must be done either by both or all those fpjf enhance 
persons acting together, or by an agent auAorised to art on JJgainC/thei 
l>ehalt' of lx»th or all of them.” [(NewjS.i88(i)] Sec. common 
I48-.\ (new) provides that a coshaver landlord may institute 
a suit to recover the rent due to him in respect of /tis share join with A 

in a tenure or holding, by making all the remaining co- A alone 

, „ , . r- competent t 

^harer landlords parties defendants to the^ult [in manner bring the sv 

provided in sub-secs. (1) and (2>of(new) S. 1 4 8-.A and against the 

giving them an opportunity of joining in the suit as co- 

pi intilTs land claiming that relief be granted^ to- him in fondants to 

respect of his share of the rent againsf Ihcj^cntire tenure or ^ 

“ reason s» 

holding, [Prior to Act IV of 1988, a c<>s^al-» landlord B. L. 191 ♦( 
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(^•shkrers parties defendants did' not prove a right to 
collect his share of the rent separately. (31 Cal. 707 ). A 
suit by a co^sha^er landlord for hts proportionate sharp of 
the rent could nbt be ‘ maintained under the old law when 
there was no contract under which the tenant was bound to 
pay his share separately, although the other co-sharer land- 
lords were made^ defendants in the suit. ( 6 C. W. N. 327 ) 
Under the 'present law, a co-sharer landlord can bring 
suit for arrears of rent due to him alone, making the 
other co-sharers parties defendants. See ( new ) S. 148-A 
abpve. The section does not, however, prevent a co-sharer 
landlord from bringing a suit for the whole rent of ihe tenure 
or holding by making his co-sharers, who lefuse to join as 
plaintiflf, parties defendants. A right to bring such a suit 
arises out of the general principles of legal procedure, 
independently of the B. T. Act. ( 17 Cal. 390 F, B. ; 35 
Cal. 331 P. C. ) Sec. 148-A ( new ) makes no distinction 
* between a co*sharer landlord who has a right to collect his 
share of the rent separately and one who has not. It 
enables a co-sharer landlord to sue for his share only of the 
rent and obtain a decree which will be as effectual as a decree 
obtained by a sole landlord or the entire body of landlords 
together by following the procedure laid down in the section. 
Under the old section 148-A to entitle a co-sharer landlord 
to recover his Ifhare only of the rent it was necessary that 
a co-sharer should sue to recover the rent due to all the 
co-sharer landlords in respect of the entire tenure or holding 
and that he must state that he was unable to ascertain what 
rent was due for the whole tenure or holding or whether the 
rent due to the, other co-sharers had been paid or not owing 
to the refusal or neglect of the tenant or the co-sharer land- 
lords defendants to the suit to furnish him with correct infor- 
on those pdints or on either of them. In other words, 
suit should, be in form for the whole rent and in substance 
foe pfaintUPs separate share of rent in arrears and the 
l^<llords wer^ impfoadejd with Ute allegation 
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that the plaintiff had* not been able to ascerta^ wh&t, ^i{ 
any, rents were dile to the former. (Mitter & Alukher-* 
jee, 516)]. The (new) Proviso to S. i88 (jj provides that 
one or more cO'Sharer landlords, if Ml the* other co-sharel 
landlords are made parties defendants to the suits 
or proceeding in manner provided in sub-secs (i) and (2) 
of Section 148- A and are j^iven the opportunity of joining 
in the suit or proceeding as co-plaifttiff$ ♦or »?o-appli cants, 
may (i) file an application to Court to have the transferred 
holding retransferred to the landlord under S. 26 F (i) 

to recover the balance of the landlord^s transfer-fee 

• * 

under S. 26 J, (2) ; (ii) bring a suit for enhancement of the 
rent of a tenure under S. 7 or of a holding under S. 30 or 
tor additional rent on account of increased area under S, 52 ; 
(iii) bring a suit for ejectment of a permanent tenure holder 
on the grounds specified in S. 10 or of a raiyat at fixed rate 
-on the grounds specified in cl. (b) of S. 18, or of an occu- 
pancy-raiyat on the grounds specified fh S. ^55 or of a non- * 
occupancy-raiyat under clauses (a), (b) or (c) of S, 44 or of 
an under-raiyat under Ss. 48C and 66 ; (iv) make applications 
as regards improvement under Ss. 7 ^j 80 and 81 ; (v) apply 
for measurement under Ss. 90 and 91 ; (vi) file an application 
unde S. 105 ; (vii) bring a suit under S. €o6 ; (viii) apply 
tor record of private lands under S. 118 ; (ix) apply for the 
determination of the incidents of a tenancy nxiiler S. 1 58 { 
(x) apply to the Collector for a* declaration that any land hasir 
ceased to be a ckuror rUara land under Sub-sec. (3) of r8o. 

In the above matters a co-sharer landlord may, since the 
enactment of Act IV of 1928, bring a suit or make an appli- 
cat\on, as the case may be, in refpect of hh .share of the 
tenure or holding, by making the othar‘ cosharers parties 
defendants to the suit or procl^ing mid giving them an 
opportunity of joining in the suit of* proceeding as co-pIaintifTs 
or co-applicantst Prior ito Hat eibM:tment of Af;t IV of 1928, 
a co-sharer lafifiv^rid could a suit or bring an ^pli- 
cation in the thnit&in tiven if his other 
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co-^hshrers were joined as {proforma) defendants or opposite 
parties to the suit or proceedings • all fhe landlords must 
join as co-plaintiffs or co*applicants. ‘‘In cases where S, i8S 
applies, the fact^that the plaintiff joins his co-sharers as 
proforma defendants does not justify the Court in entertain- 
ing the suit on principles of justice and equity." (22 C. W. 
N. 685). Thus, prioi- tq Act IV of 1938, it was held that 
a co-sharer la^dlqrd could not maintain a* suit for enhance- 
ment of rent, even making the other co-sharers parties 
vlofcndants in the suit. (17 Cal. 605 : 25 Cal. 917 ; 38 Cal. 
270; 19C. W. N. 260). It should be observed, however^ 
that S' ,^88 applies only to such matters as a landlord is t/nder 
the Act authorised or required io do. Thus, even prior to 
Act IV’' of 1928, a co-shaier landlord could bring a suit for 
the whole rent due fi om a tenant, making his co-sharers, 
who refused to join as plaintiffs, parties-defendants in the 
suit. (14 Cal. 201, 203 notes; 3s Cal. 774)- Similaily, he 
.jould maintain a suit for damages for value of trees 
improperly cut down appropriated by a tenant or foi 
compelling a tenant to till up a tank which he had 
improperly excavated or in the alternative for damages, 
making the other co-sharer landlords defendants in 
the suit. (2 C. Vl^. N. 80 ; 15 C. L. J. 225 ; 16 C. L. 

J, 127). Such suits are not things which the landlord is, 
under the l^|ngal Tenancy Act, rerpiired or authorised to 
do. A co-.shaier landlord is eiuitled to bring such suits, not 
by reason of any provision of the Ik T. Act but under the 
general law. The following also have been held not to come 
w'itliin the meaning of the words “anything which the land- 
lord^^ is under this Act required or authorised to do” in 
S. 188 (i) A suit for assessment for rent (22 C. W. 

N. 685) ; (2) A suit |or apportionment of rent (27 Cal. 479 ) ; 
(3) Proceedings under S. 106 disputing an entry in a record 
of right (7 C. W. N. 400) ; (4) A suit by a co-sharer landlord 
who collects his share of the rent separately for recovery 
of agrears of rent due in lespept of his fractional share (7 C.. 
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L. J. 512 ; 16 C W., N. 774I ; (5) Application under S. 
on the basis of a separate kabuliyat* (35 Cal. 417) (6) Suits 
for ejectment («) against a trespasser* (21 CAV.'N. 117, 124) 
or (^) against a tenant on breach of the condition of a lease 
(19 Cal. 541 ; 24 C. L. J. 40) or (c) against a transferee on 
the ground of unauthorised alienatipn ;*(7) Suit for rent in 
respect of excess land which formed no ^^aiA of the land 
originally let out. (13 C. W. N. 635 ; 4 C. W. N. 508) on the 
basis of ri separate kabuliyat (19 Ciil. 755 ; 25 C. L. J. 569»; ^ 
7 C. W. M. 670 ; 33 I. C. 21I). 

(7) ‘'Pay/' “payable’’ and “payment,” used with 
reference to rent, include “deliver,” “deliverable” and 
“delivery.’' 

(8) “Permanent Settlement’' means the Perma- 
nent Settlement of Bengal, made in the year 1793. 

Note.— The , words “Behar and Urissa” have been 
omitted from the delinition by Act IV of 1928 as 
unnecessary. 

'fhe definition was inserted to make it clear that the 
expression “Permanent Settlement” whenever it occurs in 
the Art means the Permanent Settlement of Bengal, Behar 
and Orissa made in 1793 regards any district 

01 area subseciuently settled, the permanent settlement of 
such district or area ( Vttfe Rent Law Commission's Report, 
Vol. r, P, 14) 

(9) “Permanent tenure” Wans a tenure which 
is heritable and which is not held for a limited time. 

Note— .A tenure is permanent under this Act, if it is 
heritable and not held for a limited time. The rent of«a 
pefmanent tenure is not necessarily fixed. A tenure becomes 

* If one of the co-sharer landlords obtains a separate kabuliyat enicrinff 
into separate contract for rent with the tenant, such landlord' ceases to be a 
joint landlord with the other co-proprietors of the land, fie becomes a joint 
owner and not a joint landlord and such a person is entitled to make a* « 
application for measurement of the land comprised in his estate unde# S. '1 
B. T. Act. See. 188 does not apply ii^sueh a case. (35 Cal. 417). * 


Expliiin the 
term ‘*Peiin.i 
fienl temiro.” 
B, L. 1S91 : 
P. L, 19<^9. 
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ptvnianent“‘-(a) by express provision of law : putni 

and other similar taluks^ ; (b) by contract ; [A grant contain- 
ing the words^ “ftom generation to generation?’ or some such 
words clearly creates an absolute and hereditary mukarari 
tenure ] ; (c) by custom : [The how las and nim-howhis of 
Backerganj, ikvt joies^oi Rangpur and the sarharakari tenure 
of Cuttuck are permanent and heritable by custom. ] ; or (d) 
by course of dealing therewith. [Continuous payment of 
^^nt for about too years or the fact that the tenure actually 
descended from father to son raises the presumption that the 
tenisr? is permanent, ] 

A permanent tenurc-bolder has no right in the sub-soil 
unless expressly granted by the lease and the sub-soil made 
the subject-matter of the grant. (47 Cal. 95 ; 1921 
Pat. 49 )* 

(10) ‘‘Prescribed*’ means prescribed by rules made 

^ by the Local Government under this Act. 

% 

(ii) “Proprietor** — means a person owning (wh ether 
in trust or for his own benefit) an estate or a part of an 
estate. 

Note — Proprietors thus include (i) the owneis of 
registered revenue-paying estates ; (2) the owners of 

registered revenue-free estate • (3) the owners of unregistered 
revenue-free estate ; (4) Government as owner for its own 
benefit of the Khas mahals aijd (5) Government as owhei in 
trust of estates owned by’^Wards under its care { Kay ). 

“In trust” — ‘‘Proprietor” thus includes, Matwalis of 
^ IMahomedan endowments^ Skehatts of Hindu endowments 

(12) Registered'*— means registered under any 
Act for the time feeing in force for the registration <)f 
documents. 

Note— Fjir provisions relating to the registration of 
documents sh Ss. 17, 18, 26 C, 29, 43, 48 B, 86 (b), 87 
(4 )„i6g 175 and 176 of this Act^ Ss. 17—18, 49 and 50 of the 
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Registration Act, igo8 and’ Ss. 54, 59, 107 and 123 of tWe 
Transfer of Property Act, 1884. 

(13) “Rent” ~ means whatever, is law*fully payable or 
deliverable in money or kind by a tenant to his landlord 3^ l 1891] 
on account of the use or occupation of the land held by i9H *(b) ; * 
the tenant. ^ P. L. ’\i, 

In Secs 53-68 (both inclusive), 7 a — 75 ( both 

inclusive ). Chapter XIV and Scheduid*lll*()f this Act 
“rent ’ also includes money recoverable under any 
enactment for the time being in force as if •it* 
was rent 

% * 

Note — The words and figure Chapter XII havt? been 
omitted from the definition by Act IV of 1928. This is 
(consequential to the repeal of Chaptci XT! regarding 
distraint. 

To constitute rent the payment must be — (i) either in 
money or produce, (3) lawful, (3) on account of the use or ^ 
oci npalion of land held by the tenant and (4?) payable to the 
landlord. 

“Lawfully’ — 'Vhe payment must be lawful, o\ 

impositions on tenants over and above the actual icnt are not 
rent, for they are not lawfully payable ( Vide Sec. 74). 

“Payable” — Whatever a tenant may lawfully pay is not 
necessarily recoverable from him as rent. \ sum may be 
lawfully payable^ though not lawfully recoverable. A person 
succeeding to a permanent tenuie,* who has not given the 
Collector notice of such succession and paid him the land- 
lord’s fee cannot recover rent, but rent may be lawfully paid 
to him. ( Vide sec. 16). The word '‘payable” has been 
defined in S. 3 (7) of this Act. It includes*“deliverable.” 

The definition does not say that it includes “reco\»erable.*' 

So a suit to recover damages or compensation for use and 
occupation is not a suit for rent, which must be “payable” or 
“deliverable.” ( Mitter & Miiknerjee, 30)* • 

“In money or kind” — The definition of rent « this 
^ct excludes all others except rent in money and ren^ in 
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iw//:and*if anything else is reserved for the use and 
occupation of land it can be recovered only as damages. 
Services render^fl for t^e use or occupation -of land are not 
rent, for they are not “payable or deliverable in money or 
kind.*' The incidents of service tenure are not affected in 
any way by this Act. (See S. i8i.) 

“Byatenairt to hie landlord”— Payment of rent 
presupposes privity between the payer and the payee. The 

^\«5rds *Ho the landlord” in the definition shows that if return 
is reserved to any other person except the landlord (c.g. to 
the i»4perior landlord) this return is not rent and is, therefoie, 
recoverable only as damages, (ii Cal. 221) Where a 
tenant agrees to pay a particular sum as rent to the 
superior landlord and the remaining sum to the landloid 
as profit, a suit for money payable to the superior 
landlord is a suit not for rent but foi damages. ( 1 1 Cal. 
*321 ; 22 Cal, 680; 19 C. W. N. 174; 9. C. W. N. 96)^^A 
stipulation in * a lease by which the tenant {^iputnidar) 
promises to pay a certain sum as Government revenue into 
the Collectorate is not rent within the meaning of this section, 
as it is not “payable to the landlord” but to a third person. 
(10 C. W. N, 201 ,P. C. ) A per.son to whom the land, the 
rent for w»hich is. claimed, as also the arrears of rent are 
transferred is an assignee of the whole interest of the land- 
lord and is a “landlord” with>a the meaning of this Act ( 7 
C. L. J. 425. ) Not so, however, is the assignee of the arrears 
of rent only and a suit for arrears of rents by an assignee 
from the landlord is not a suit for under the present 
Act ; it a suit for debt only ; for rent under S. 3 {13) is what- 
ever is payable by a tenant to his landlord and the assignee 


* For a contrary view see 2 C. W. N. 455. 4 C. W. N. 3, 32 Cal. 972 and 
21 C. W. N. 214 it has been held that a suit by a landlord affainst a tenant for 
retmvery of o certain sum which the latter had agreed a to pay to a third 
f^ersontf 'HI behalf of the former but which be had not paid, was a suit for rent 

and flat for damages. , 
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of the arrears of rents cannot have been the landlord of file 
tenant at the time the rents accrued. (4 C. W. N. 605 ) 
P>ut when the assignee of the rent »is also assignee of the 
whole interest of the landlord he stands in the shoes of the 
landlord and is a '‘landlord^* within the meaning of this Act 
and consecjuently a decree obtained hf him for the rent • 
assigned is a decree for rent. (7 C. L.J. 4.251^ On the contrary 
an assignee of the arrears of rent only from a landlord is not 
a person between whom and the tenant there is a relationship* 
of landlord and tenant and a decree obtained by him for the* 
rent assigned is consequently not a decree for rent. ( W. 
N. (x)5). Under S. 148 (o) execution of a decree for arrears 
of rent cannot be taken out by an assignee, unless the land- 
lord’s interest in the land has become vested in him. A sale 
held at the instance of an assignee of a rent-decree who is 
not an assignee of the landlord’s interest in the land has at 
most the effect of a sale held in execution of a decree foi ■ 
money under the Civil Procedure Code. ( i C. L. J. 500). 
*‘In the present Act the law is, as it vras before it, that the 
landlord has a first charge for his rent, and a rent-decree, 
if assigned under Sec. 232, C.P. C., ceases to be a rent-decree 
and becomes only an ordinary civil deman^ recoverable under 
the Civil Procedure Code ( Per O’Kinealy and Hill JJ., in 
Dinonath v, Golapmokini^ 1 C. W. N. 183). Put see 41 I. 
C. 542 ( Sudhyanya v. Gourgngck) where Richardson and 
Walmsely J J, have heldj after a review of the authorities, that 
cl. (h) [now cl, (o') ] of S. 148 forbids the assignee of a decree 
for arrears of rent to make any application to execute the 
decree, even as a simple decree for money under the Civil 
Procedure Code. 

*‘On aooount of tlie use and oooupation of the 
land” — Patwart or Hisabana dues are not rent, for they 
are not payable for the use or occupation of land ; nor for 
the same reason, does a Selami paid bV a lessee in 
consideratioi) for a lease fall under the denominaftion of 


rent. 
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“Money recoverable- as rent”— These words include 
Road and Public Work Cesses payable under S.47 and 64A ot 
Act IX of i8Sb (B. Cf) and money payable under S. 74 of 
the Bengal Embankment Act (II B. C., of 1882) or under 
S. 42 {b) of the Bengal Drainage Act ( VT of 1880). (8 
C. W. N. 640) Cess is payable for all lands held l)y a raiyat 
whether he j>ays rent in money or in kind. ( 26 C. W. 
N. 368). 

’ j Distinction between rent and revenue— The 
term re^teiwe is now understood to mean as a rule the 
amoii^t which is paid by a proprietor to the State, while reyit 
IS the amount payable by a tenant to the person under whon. 
he holds land whether as a raiyat or as a tenure-holder. 

(14) “Rcvenuc^officer*’— in any provision «>t 
the Act includes any officer w'hom the Local Government 
may appoint, by name or by \irtue, of his office, to dis- 
charge any of the functions of a Revenue officer under 
that provision. 

Note — This -definition was numbered as clause (17) 
originally. 


Explain the 
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(15) “Signed"’ includes “marked,’' when the person 
making the mark ^ is unable to write his name ; it also 
includes ‘‘.stamped*’ with the name of the person 
referred to : 

Note— This definition was numbered as clause (14) 
originally. 

(16) “Succession’* includes both intestate and 
testamentary .succession : 

Note — This definition was numbered as clause (13! 
originally. 

(» 7 ) “Tenont means a person who holds land 
under another person and is, or but for a special contract 
would be, liable to pay rent for that land to that person : 

Provided . that a person who under the system 
generally known as ‘WAiV or cultivates 

the ]ahd of another person on condition of delivering a 
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share of the produce* to that [person, is nc>t a tenailf, 
unless — (/) such person has ^ cen expressly admitted to 
be a tenant by his landlord in any docAraent executed 
h> him or executed in his favour and accepted by him, 
or («) he has been or is held by a Civil Court to be 
a tenant 

Note — This definition was ni/mbered riaiise (3'^ 
originally. The Proviso was newly inst?rtec> by Act IV 
of i«; 28. 

“Holds land” — I'enancies are cieated (C by valM* 
contracts ; (ii) by acts and conduct of parties ; and (ni^ by 
operation of law. ( .See Notes under heading “Law of land- 
lord and tenant” at p. 6 supra, 

“Under another person” — Such person may be a 
trespasser having no right or title to the land.t Fbe word 
“person” includes any company or association 01 body of 
individuals, whether incorporated or not. f i6 C. W. N. 
'207 : ^ General Clauses Act, S. 3 ( 39. )] 

“But for a speoial contract” -For instance, a 
contract creating a jun^h^buri tenure exempting the tenant 
from payment of rent for a time, a contract creating a service 
tenure etc. 

/i.jf. half of whatever may be the actual produce in the yt;ai. Persoris whc 
cultivate the land of another pemon on condition of delivcrinj^ a fixed quan- 
tity of produce te.^. 4 inaunda of paddy every year ) are however "tenants" and 
will he "rniyata*’or under- raiyata** aaithe case may bounder the Act.(Mitter 
^ Muklicr)ce« p. xxxv. ) 

+ Tlic mere fact that the person to whom a raiyat haa for some years 
paid rent had no title or had no f^ood title or that the title of such a person 
had come to an end can not take away from the holder the character of a 
raiyat. A raiyut’s interest can be acquired by a cultivator who has held 
under a defacto proprietor s (17 W.*R. 552 ; 3 Cal. 560 ; 1 7 Cal. 45 ; 20 Cal. 708 
F. B ; 17 C. W. N. 348 ; 10 C. W. N. 407) f For contra ; see 31 Cal. 703 ; 
34Cal. 1I7;2I C.W.N. 93; 19 C. W, N. 772 ; 46 C. L. J. 5751 But the 
tenant must be holdinsr bonafide and must not he in collusion with the 
person under whom he holds : otherwise he will be treaty as a tro^asser. 
( 20 Cal. 7o8 F.B ; 8 C. W. N. 315 ; 14 C. W. N. 68t ; 19 C W. N. 772 ) The 
above rule, however, applies only to a cultivatmg raiyat and not to a^ classes 
of tenants. 129 Cal. 871, 878^ [ Mister A Muk)ierjee*s B. T. Act, pp. 45-^6]. 
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*^* **Liabfeto pay rent”--It is the*liability to pay rent 
and not the actual payment of rent which is necessary to 
constitute a tenancy- (A. I. R. 1923 Pat. 176 ). Afere non- 
pay-ment of rent does not determine it. (7 W. R- 400 ; 

4 Cal. 314, 661 ; 9 Cal. 808 ; 14 Cal. 349 )• person who 
.f holds land on condition, of paying or delivering something 
v^hich is not 5enl<nnder the R. T. Act or on condition of 
rendering some service ( manual or otherwise) is a tenant. 

also is a person who under a special contract holds land 
•rent-free or free of all liabilities of making any payment or 
delfviry or rendering any service. (17 Cal. 721). 

A tenant may be either a tenure-holder, a raiyat or an 
under- raiyat. ( Sec. 4} A tenure holder is the tenant of 
the proprietor or superior tenure-holder under whom he 
holds. .A raiyat is the tenant of the proprietor or under- 
holder under whom he holds. And an under raiyat is the 
« tenant of the raiyat or superior iinder-raiyal under whom 
he hold,s. 

Bargadar.— See Proviso. The Provi.so has for the 
first time given a legal definition to the term “bargadar. 
Under it those bargadars who have been admitted by 
their immediate landlord in any document whether a patta, 
a kabuliyat or a plaint in a rent suit, are tenants ; also those 
who have been so declared in a civil suit. The Select 
Committees view that no class of produce-paying cultivators 
should be treated as tenants has been adhered to, but excep- 
tion has been made iii favor of persons already recognised 
as tenants by their landlords or by the Civil Court. This 
new provision will apply with retrospective effect even to 
those cultivators of thi.s class who have been recorded in a 
record-of-rights as raiyats or under-raiyats. (Mitter & 

, Mukhci jee, p. xxxv.) 

Vhut is Land— There is no definition of the term ‘Mand” in this 

,Soant W of the debate in Council on the provi- 

luyunaer sions of the Bill, the Maharaja gf Durbhanga proposed to 
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restrict the operation of this Act to land which is^^he siibjeiOt 
of agricultural or horUcuUural cultivation or is used for' pur- B, 
poses incidental thereto. But his proposed aihendment to this 
effect was not accepted. But it seems clear that the Act applies 
to agricultural and horticultural lands only, but not to non- 
agricultural lands which come within the purview of the Trans- 
fer of Property Act The provisions of the li. T. Act are not, 
howe\er, restricted to such lands alone as are actually under 
cultivation but applies to all lands for agricultural purposes^ 
(22 C.W.N. 550)* Lands tiken with a view to gather and store* 
thereon crops raised in adjacent lands actually cult^j^-aled 
by the rruyal is land used for agricultural purposes. * (!bid\ 
Similarly, a lease of land as a yard for ploughing cattle or as 
a habitation for agriculturists or as a pasture foi ploughing 
cattle or for the purpose of storing manure or gi owing plants 
to be used as manure will be a lease for agricultural purposes 
(24 Mad. 421) Where land is used for the grazing of cattle 
required for agricultural purposes, the holding is used for an 
agricultural purpose and a right of occupanqy may be 
accj Hired therein ; but not so, where land is used for grazing 
of cattle required for avocation totally unconnected with 
agriculture ( 23 C. L. J. 638). The cultivation of indigo is 
an agricultural purpose but the manufacture of indigo-cakes 
out of indigo plants cannot be said to be an agricultural 
puipose. (31 Cal. 174, 9 C. W. N. 87). Lands held for 
horticultural purposes also are governed by the provision of 
theB. T. Act. (21 Cal, 129 ; 27 Cal. 205 ). [ The term 

“horticulture” means the cultivation of a garden, or the 
science of cultivating or managing a garden, including 
growing flowers, fruits and vegetables. If a^lease is for the 
purpose of gathering fruits from trees or the land the lease 
is not for horticultural purposes ( 17 C. L. J. 411)]. The 
Bengal Tenancy Act does not apply to homestead lands 
whether situated irt towns or outside town ( 9 €. W. N. ui.) 

But the provisions of the Act are applicable to the honwstead 
f a raiyat or under-raiyat # in certain cases. See 


rr* 
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aeiAnt by i:h(‘ 
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? 

U 1891. 


Hfra, Bu\ the Act does not properly ^pply to homestead 
land no/ held bv a rafvtit or on under-raiyat, 

' t ’ , 

The Act does not apply to land let mainly for building 
purposes, or for bazars or ghats or for mining purposes or for 
quarrying or lands let in town foi other than agricultural or 
horticultural purposes. <{ 19 Cal. 189 ; 27 Cal. 205). 

The fact fhatk pot lion of residental holding is planted 
with fruit-bearing trees does not alter the character of the 
Jiblding and the case i*? governed by the Transfer of 
Property Act. ( 23 C. W. 378). Where a pleadei 
purch^sed the homestead portion of an occupancy raiyati 
holding situated in a mofussil municipality and used it as his 
residence to carry on the profession of a pleader and the 
landlord recognised him as a tenant on payment of sahimi 
and enhanced his rent and ii.sed to grant receipt in the fornu 
prescribed under the Bengal T enancy Act, it was held that 
* the tenancy was governed by the 'I’ransfer of Property Act 
and not by the P»eng.»j Tenancy Act (26 C. W. N. 389). 

(18) “Tenure” means the interest of a tenure- 
holder or an under-tenure-hfilder. 

Note — 'rhe following illustrations were given in the 
Draft Bill : — (<*) A putni interest is a tenure. (^) An ijara 
or farm for a term of years, is a tenure, (r) A holds 120 
bi^has of valid revenue-free land, situated within the limits 
of IVs revenue-paying estate, Und not included under any 
entry in the General Register of Revenue*free lands main- 
tained by the Collector of the district under the law for the 
time being in force. This land is in the actual possession of 
raiyats who pay their rents to A. The interest of A. in such 
land is a tenure, (b) B, the proprietor of a revenue-paying 
estate makes a rent«free grant to A *of 50 bighas of land, 
included in such estate and in the actual possession of raiyats. 
A, by virtue ,,of such grant, becomes entitled to the rents 
payab^p by then raiyats. A’s interest in these 50 bighas is a 
tenure, 
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“Tenure holder**— “ renure-holder*' is defiited in 
5, Sub-Sec. (i). 

(19) “Village’^ means the ar^a defified, surveyed 
and recorded as a distinct and separate village in — 

(a) the general land revenue survey which has been 

made of the Province ot Bengal, or 

« 

{b) any survey made by the ( Tovemm/?nt , which has 
been adopted by notification in the CalcuUa or 
Eastern Hengal and Assam C 4 azette or which ^ 
may be adopted by notification in the Calcutta. , 
Gazette as defining villages for the piirposes.of 
this clause in any specified area ; / 

and, where a survey has not been made by, or under the 
author Jty of, the Government, such area as the Collector 
may, with the sH?iclion of the Board of Revenue; by 
general or spet*ial order, declare tv' constitute a village : 

Provided that when an order has been made under 
S. lOT directing that a survey be made and a record-of- 
rights prepared in respect of any local area,- e.state, 
tenure or part thereof, the Government may, by notifica- 
tion in the Calcutta Gazette declare that in such local 
area, estate, icnure or part thereof “village” shall mean 
the area which for the purposes of such survey and 
record-of-rights may be adopted by the revenue-ofificer 
with the sanction of the Board of iJevenue accorded 
under the provisions of section 115 A as the unit of 
survey and record. ( S. 3 ) 


CHAPTER II. — Classes of Tenants (Ss. 4.5). 

, Note. — 'Fhis chapter describes the different classes of 
tenants with which the Act deals. Tenants are first divided 
into three main classes, v/s., tenure-holders, raiyats and 
■under-raiyats. All tenure-holders are of the same class, 
though there may be any number of grades ainpng them 
putnidar, darputnidar se-putnidar, chaharputnidar,^ etc., 
•or talukdar, zimba-taluk,dar, shamilat-talukdar, oahat- 
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tXflukdar^ etc. Raiyats, however, are o£ three classes, vtz.y 
raiyats at fixed rates, occupancy raiyats and non-occupancy 
raiyats. But thdy are aH of the same grade ; .in other words, 
no raiyat may hold under another raiyat ; either the former 
must be called an under-raiyat or the latter must be a 
. tenure-holder or a pi;oprietor. Under raiyats again are all 
of the same cltss, though there may be different grades 
among them, 'fhere are thus altogether five classes of 
, tenants ; (i ) tenure-holders ; (2) raiyats , at fixed rates ; 
^3) occupancy raiyats ; (4) non-occupancy raiyats and (^5) 
iinderi raiyats. The incidents of the different grades of 
tenancies within the same class are the same ; but the 
incidents of the five classes of tenancies differ from one 
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another' and have been dealt with in the following five 
chapters. ( Roy ). 

1. Classes of tenantS’-^There are, for the 
purposes of the Bengal Tenancy Act, the following 
classes of tenants ( namely ) : — 

(1) Tmure-halders^ including under- teniire-holaers. 

(2; Raiyats^ 

(3) Under-raiyats^ that is to say, tenants holding, 
whether immediately or mediately, under raiyats ; 

and the folloWmg classes of raiyats (namely) : — 

(o) Raiyats holding at fixed rateSy which 
expression *mean raiyats holding either at a 
rent fixed ki perpetuity or at a rate of rent 
fixed in perpetuity ; 

{b) Occupan:y raiyats^ that is to say, raiyats 
having a right of occupancy in the land held, 
hy them ; and 

ic) Non-occnpancy-raiyats^ that is to say, rai>ats 
not having the right of occupancy, f 5 i. 4). 

Note.-'r he classification here given is not exhaustive ; 
for in addition, to the classes of raiyats mentioned above, there 
is alsc^umier the Act, another class, viz. SettUd raiyats^ u a,. 
raiyats who have for a period of 12 years held as raiyats- 
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(i) Tenure-holders. 


(2) Raiyats. 

(3) Under-raiyats. 


V ^ m 

lands situate in any village. (S. 2o). Neither is <he classic What are tht 
tication strictly logital ; for a raiyat at fixed rent or ratfe of 
rent may also be an occupancy raiyat. ( 45* Cal. 280 ; 54 tenants dealt 
Cal. 6S1J. “The classification of tenants in Ss. 4 and $ ***** 
was not intended to be scientific or precise.” (44 1. C. 94). wbituetht 
A raiyats paying a fixed quantity of paddy as re^ is a incidfenfswf 
raiyat at fixd rent. ( 73 I. C. 416 ; jd C. L-Jn 220). of tenai^ ? 

(I) Tenure-holders. ( ^ ';>n“'-<*-l>o»ders. 

(\b) Lnder-tenure-holderjk itinAs ‘tenure 
i Ksiiyats at fixed 

renautS'J I r occupancy 

I (b) 

1 1 (c)Non-occupancy-raiyats.fy f^iyaf and 

I (3) Under-raiyats. ^ ^nder -raiyat.' 

2. ‘Ibistinction between tenure-holder and £xplaiu°:ie^‘ 
raiyat— (t) “Tenure-holder*' means primarily a dtstinction 

l)er.son who has ac<|uired from a proprietor or from between a 
another tenure-holder a right to holdjand for the pur- 
pose of (i) collecting rents or (ii) bringing it under 
cultivation by establishing tenants on it, and includes also (a), 14(8) 
the successors in interest of persons who have acquired (b), ’rS (h), 
such a right, *3 (a) : 

(2) “Raiyat” means primarily a person who has ac How do 
quired a right to hold land for the pqrpoMe of cnitivating distinguish 
it by himself or by members of his family or by servants between a 
or labourers or with the aid of partners, and includes alsc; ‘tenure-holder 
the successors in interest of ^persons who have acquired ^^26 ^ 

such a right. ’ • What are the 

Ex/>lanation.-^y\'hiixe a tenant of land has the right tests by which 
to bring it under cultivation, he shall be deemed to have can 
ac(fiiired a right to hold it for the purpose of cultivation, * tenant 
notwithstanding that he uses it for the purpose of gather- ho^de^or a 
ingUhe produce of it or of grazing cattle on it. raiyat ? 

{3) A person shall not be deemed to be a rAiyat 
xmless lie holds land either immtdiaHfy under a pro- *1, * 

pnetor or tmmediaUly under a tenure-holder, of a xen^xx^ 

(4) In determining whether a tenant is a holder and 
tenure-holder or a raiyat, the Court shall hav^ re- 
gard to— ^ B. L,* 18 (b). 
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(a) Idtal custom ; and 

(b) the purpose for which the right of tenancy 
was originally acquired. 

U) Where the area held by a tenant exceeds one 
hundpfd standard bighas, the tenant shall be presumed 
' to bej^ tenure-holder ipitil the contrary is, proved (S 5.) 

Sub-aec^tD Tenure-holder— The definition of a 
tenure-holder is not exhaustive. The mere fact that a 
^ptii'son has acquired from a proprietor or from another 
tcnqre-holder a right to hold land for the purpose of roiJect- 
ing'refct is not sufficient to prove that he is a tenure-holder 
within the meaning of the P». T. Act. It must be proved 
that the land was let out for agricultural or horticultural 
purposes (27 Cal. 205). Jf agricultural or horticultural land 
be let out for the purpose of collecting rents, the lessee 
would be a “tenure-holder.” 

“Primarily*^— The occurrence of the word “primarily” 
in sub-secs, (i) and (2! clearly indicates that the descrip- 
tion of “tenure-holder” and of ’“raiyat” is not exhaustive. 
The Act describes rather than defines the distinction between 
a tenure-holder and a raiyat. 

Sub-P6C.(2) : * Raiyat— The definition of a raiyat in 
Sub-sec. (2) is not exhaustive. There is nothing in the Act 
to indicate that it was the intention of the Legislature to 
1 :ight as a exclude from its operation horticultural lands, Cal. 129.) 

clause is intended , merely to distinguish a raiyat from 
hder a under*raiyat and does not necessarily require thiat the 

Jt s}^asser. raiyat should derive his title from the landlord or his 
predecessor-in-tntecst and not from any person who held". 
,, , adversely to the landlord and had no title in himself. When 
a person acquires a right to hold land bomfide from one 
whom he bona fide believes to |xave the right to let him into 
possession of /fte l^tid, he a' raiyat, although tlic person 
under ^hom he may h® n trespasser. ( Binodlal y. 
Kalu^ iio Cab 708 ; Mahim a v. ' ffaeari^ 17 Cal. 45) [Butt 
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this ruling is based on the assumption tliat th^ tenant, 
entered upon the land' and held under a defacfo proprietor 
who might not be the real owner, in ^ood ftttih ; when that 
element is wanting the rule laid down* does not apply ; for 
it is a general principle of law that no one can confer u|f^ 
another person any right in property which is not his 
This is the genilral rule and dases tilSe that BinodM%x^ 
exceptions to the general rule (5 C. h. J* 9 ; ^ C. Wi. ?*f. 315, 

320 ) Want of good faith either on the part of the lessor or 
the lessee makes the rule in the case of Binodfal inapplica- 
ble ( 21 C. W. X. 93 ; 23 C. L. J. 563. ) See notes under 
3 (* 7 ) • 

A person is not a raiyat who enters upon land subject to 
an agreement to be afterwards arrived at as to the rent etc. 

His possession is permissive or at most he is a tenant at 
will or by sufferance and he may be entitled to a reasonable 
time to remove his effects ( 23 C. W N. 773 ) , 

Distinction between tenure-holder and raiyat ; vghaiis iht 

—The distinction between a tenure-holder and a raiyat is distinction 

drawn in this section from the original conception of a riyat .1 

, , , , , . , , . . . . Tenure bolder 

that he enters on the land for the purpose of cultivating it or and a Raiyat ? 

bringing it under cultivation by his own per|onal labour or *9*5 
by that of his servants or followers. The raiyat arc those Tenure- 
who are henafide actual cultivators in the sense that holders and 
they derive their profits froip the produce directly and both tenants, 
middle-men are those who have rto connection with the What tests 
produce excepting the receiving of the rents in cash or kind, apply to dis* 
(9 W. R. 579.) The true test to determine the question is to tinguish one 
see in what condition the land was when the tenancy was 
created ; if raiyats were already in possession "of the land B, L, f9ey(b), 
and the interest created was a right not to the actual physi- 
ckl possession of th6 land but to collect rents from those tenuie bolder 
raiyats that is not a taiyati holpng. (14 C. J. 38) 1! on a *aiyat. 
the Other hand, the kmd Vrhs jdngle or uncultivated or an* 

occupied^ and the tenant was tel into physical possession 

• • 

3 
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Where the 
origin of the 
tenancy is not 
known, how 
arc yon to 
deturtnine 
whether a 
tenant is a 

tenure-holder 
or a raiyat ? 
.K. L. I9a5(a). 


% 

thb lan4^ that would be a raiy^ti interest^ and the nature of 
hvs intere*'*’ so created would not be altered by the subset 
quent fac : he tenant &ub-letting to under-tenants. (9 C. 

L. P-k 449. ; This tdst, however, is neither, exhaustive nor 
the only tesw. According to the definition of tenure as given 
in S^. 5, if uncultivated land were let out for the purpose of 
being brougb^ under eultivatfbn by establishing tenants on 
it, then the m^e fact that the land was jungle land or un*- 
occupied at the time of the settlement would not make the 
person with whom the land was settled a raiyat instead of a 
tenure holder. (15 C. W, N. 218, 896.) Where more than 
2 5(7 acres of land was leased to a man of means, a resident 
of another place, for the purpose of reclaiming the land and 
rendering it lit fur cultivation, the agency to be employed 
for cultivatia ' it being left to his discretion, /teid that the 
tenant was a ccnure-holder. (45 Cal. 805). Whether tenants 
are really raiyats or tenure-holders depends ultimately on 
questions of f^ct ; one must look to the attendant circum- 
stances to judge of the purpose for which the land was 
acquired. Where a tenant acquired land and reclaimed it 
merely in order that it might be cultivated by others who 
would pay rent to him, whilst he resided and followed his 
avocations elsewhere and had no intention of cultivating it 
himself, AeJd t^at it was a tenure, not a raiyati holding. (46 
90 ; 23 C. W. N. 6a9> 

I 

Where lend is let 6ut hy written lease, and it clearly 
indicates the intention of the lessee there is no difficulty in 
determining the class of the tenancy* Hut in cases where 
the terms of the lease creating the tenancy are ambiguous 
or in cases whern there is no written lease, and the** intentioa 
ci the parties cannot be discovered, either because it is an 
old tenancy Or for other reason, the court should look into 
the subsequent conduct and surrounding circumstances to 
determine tfie nature of the jtenancy (15 C. )V. N, 396 at 
p. 9(15). Where the origin of Uie tenancy is not Hnown or 
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the terms of the documents are ambiguous, what has to W A person 

considered is the attendant circumstances and in such a 

. of 1 10 bighas 

case the method in which the tenancy {las been and h enjoyed of land for th 

can also l>e considered in order to come to a proper solution of 

cultivating it 

of the cjacstion relating to the tenure. (A. I. R. 1923 Cal. by himself. 
340 ) In cases where the origin of the tenancy is unknown, Hc'howtver 
the mode of user of the land may furnish a j^^lu^hle clue to und^cnltiva 
determine the original purpose of the tenancy and where tion by esta- 
the terms of Ae grant are ambiguous, evidence of condu<«|t \enantf on it 
suhsquent may also be admissible (27C. L. J. 334) In decid- Ts ht* a tenui. 

iiig the question of the character of a tenancy, not only* its ^ 

■ , • raiyat? 

origin out also the subsequent conduct of the parties b,L. 1910 (b 

should be taken into consideration. Thus, where the original 

area of the lands taken were considerably more than what When the 

could be cultivated by the tenant himself or by members of 

his family or by hired servants or with the aid of partners and ate ambiguoi 

the tenant himself was not a member of the cultivating class 

and where subsequent settlements were also* of large areas nature oi 

and the total area held by the tenant exceeded 1300 Bighas, tenancy 
.... . . . . , . . created by th 

It was held that these circumstances led to the conclusion lease, how 

that these lands were taken for the purpose of settling would you ^ 

tenants on them and that the lease was a tenure. (15 c. W. sut^^ofthc ^ 

N. 218) But it is only in cases in which the terras of the tenant t>. 

documents creating the lease are ambiguous and in cases 

where there is no written lease^and it is not clear what was tenure-holder 

the original purpose of the tenancy ^as that the Court should 

look into the subsequent conduct of the parties and surround- px] 

ing circumstances to determine the nature of the tenancy. 

(15 C. W. N. 896 ; 14 C. L. J. 38) Where the terms of a 

document creating the lease are not ambiguous, the question 

whether the tenant is a tenure-holder or a raiyat must be 

determined from the document itself without reference to 


the subsequent conduct of the parties. {IM*) 

t 

The fact that the tenants are hhatinfoqtus does by 
itself shoW' that the lands were not acquired for the purftose 
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Ci cultivation, as most 'Madralo^es m villages in this country 
cari*y oh cultivation by servants or labcmrers. (21 C. W. N. 
188) The worU “jote”^ does not necessarily -show that it is 
not a tenure but a holding. (8 C. W. N. 117; 21 C. W. N. 
68 ; 48 Cal. 460) 

B 3 tplanatioil-*>Acfording to Sub-sec. (2) read with the 
Explanation, thi^est is whether the tenant has the right to 
bring the land under cultivation, though he might use it for 
Jhe purpose of grazing cattle on it {Per Doss J in 1 4 C. W- 
N. 372) In order to bring a lease for the purpose of grazing 
wifh 4 n the meaning of the Explanation, it is necessary to 
prove that the grazing was in relation to cultivation which 
is the primary purpose for which a raiyat acquires the right 
to hold land. The mere rircumtance that a considerable 
portion of the lands co nprised in the tenancy was let out for 
the purpose of grazing is not conclusive upon the question 
whether the lessee has or has not acquired the status of a 
raiyat. (17 C: L. J. 411). 

Sub-Seo. ( 4 ) — Sub-sec. (4'^ provides certain rules for 
determining Whether a tenant is a tenure-holder or a raiyat ; 
CL (6) is important; it says “the court shall have regard to the 
purpose for which the right of tenancy was originally acquir- 
ed.*' Sub-se«:. (5) is equally important ; it provides that where 
the area held by a tenant exceeds 100 Bighas the tenant shall 
be presumed to be a tenure-ho\der until the contrary is proved. 
In determining the status, therefore, of a tenant, namely 
whether he is a tenure-holder or a raiyat, two elements have 
to be borne in mind ; first, the purpose for which the land 
was acquired and secondly, the extent of the tenure or 
holding. A cl^e examination of the definition-clauses makes 
it (luite obvious that both these elements are closely inter- 
related. The law assumes the raiyat to be the actual culti- 
vator of the soil either by his own labour or the labour of 
members of tiis family or by hirc4 ,labour<?rst.and it assumes 
a)^%at ordinarily a larger, area than iqq Bighas would 
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• *# 

make cultivation by personal agency of the tenant improable. 
The presumption provided m Sub-sec. (5) is {punded on that 
hypothesis. (45 Cal. 805 P. C ; 46 C^l. 90 P. C.) 

Nature of tenancy, if can be changed -There is 
nothing to prevent the landlord and the tenant, notwithstanding 
the existence of an unambiguous lease, to ali^er the original 
nature of a tenancy by agreement, and thi!re ihay possibly 
he cases where subsequent conduct may be set up as 
evidence of such agreement. [ But the nature of the tenancy 
can not be altered to the detriment of the rights of under- 
tenants. (15 C. W. N. 896 ; 14 C. L. J. 36)] Where, hovfevcr, 
no such agreement is set up and it is clearly proved that 
the land was originally acquired by the tenant for 

cultivating it by himself or by hired servants or by 
members of his familv, the character of the tenancy is 
not affected by the mere fact that the land was subsequently 
let out to tenants. (15 C. W N. 896 at. p. 905, per S. 
criiatterjee J. ) The mere fact that a tenant ha.s sublet his 
lands does not by itself establish conclusively that he is a 
tenure-holder. The intention of the parties must be looked to 
(27 C. L. J. J34). Where a tenancy was originally created for 
cultivating purposes at its inception (the a»ea was more than 
a hundred bighash <tnd the land were in the possession of 
bha^c^isis^ it was held that hkagehasis were not necessarily 
tenants and the tenancy was a miyati^ holding and not a tenure. 
(19 C.W.N. 1 91 7,) A tenancy which was originally created for 
the purpose of cultivation and not for collection of rent, but 
was subsequently held party as nippie and partly let out to 
sub*tenants or used for erecting shops oh it and taking rent 
from the shop-keepers— that this did not change 
the original chttractet of the grant (which was raiyati) even 
in respect of the portion tet out (8 C. W. N. 751 ; 11 W. R: 
88). If at the inception of a certain tenaiv^y it is Hot a 
middle man’s interesti subsequent letting out of 

sIkAiM tMU converl the of tl» tenari^y. (5 C. L; J.-45 ; 
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C.' W. N. i88 ; 43 I. C. 940) Similarly, where land let 
for agricultural purposes has, with the consent of the land- 
lord, ceased to^ be agricultural, and the tenant has built a 
homestead or used part of it for tanks or gardens 

the nature of the tenancy is not thereby changed. 

( 10 C. L. R. 25 ) ^ Hut see 5. C. L. J. 522 : “Set. 5 

of the Bengal Tenancy * Act defines the status of a tenure- 
holder as also of a raiyat, but neither the defini- 

tion of, a tenure-holder nor that of a raiyat, a$ has been 
, repeatedly held, is exhaustive, and nothing has been shown 
to tn5 {o lead us to the conclusion that a person who may have 
originally acquired a large tract of land ostensibly with the 
object of cultivating it by himself or by his servants or 
members of his family, may not afterwards convert himself, 
so far as third parties 'under-raiyats) are concerned, into 
a rent receiver and give those persons, against himself, the 
right to remain upon the land without being able to be 
ejected at his. instance without prejudice to the rights of 
his own landlord.” (Pe^ Ameer Ali j. in 5 C. L. I* 
522 at p. 526). 

Unaer-raiyat— It is to observed that the status of an 
under-raiyat does not depend on the purpose for which land 
is held. Every tenant who holds land under a raiyat is 
an under-raiyat, whether his purpose he to collect rent or to 
cultivate the land. A tenant who holds land for the purpose 
of collecting rent from a raiyatMs, therefore, an under raiyat 
and not a tenure-holder, because he does not hold under a 
proprietor or tenure-holder. 

Sub-seo. (6) Presumption The presumption, here 
enacted, is only a rebuttable one. (8. C. L. J . 533 ) ^ Wh^re 
the area of the tenancy is less than 100 bighas there is no 
statutory presumption either way. The presumption is based 
on the fact that ordinarily a raiyat or cultivator holds no 
more than a^ few acres of land. The law assumes that 
ordmij^My a larger area than 100 big^s would make cultiva- 
t!^ by the personal ag^cy of the tenant improbably 
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The presumption provided in sub sec. (5) of S. $ is 'founded ** 
on that hypothesis (27 C. L. J. $43 at p. 546.) ^ 

[Problem.— >A has obtained a leale of land for the 
purpose of establishing tenants on it. B has obtained a 
lease of land for the purpose of growing crc^s. B after 
getting into possession of his land sdblct it. to C and C 
,;rows crops on it. I) occupies a piece of land for the purpose 
of cultivation and another piece in the same village for the 
purpose of habitation. Under what different denomination 
of tenant would A, B, C, come and under what denominatjpu 
would D rnme with respect to the land occupied by him'for 
the purpose of habitation ? B. L. 1904. A is a tenure- 
holder, B is a raiyat, C an under-raiyat and D a {khudkhast\ 
raiyat.] 

Presumptions under the B. T. Act (i) Presump- What are the 
tion as to a tenant being a tenure-holder when area of his 
tenancy exceeds too bighas. [S. 5 (6)]. (2)’ Presumption tenant un^ 
us to a raiyat holding land continuously for 12 years as 
raiy«at for the purposes of S. 20. [8. 20 ( 7 )] (3) Presump- 
tion as to rent which is being paid by an occupancy raiyat, 
to be fair and equitable. [S. 27 ] U) Presumption a.s to 
correctness of the price-list published in the*Gazetta (S. 39) 

(5) Presumption as to tenure-holder or raiyat holding at a 
particular rent or rate of rent from time of the Permanent, 
when it is proved in a suit or proceeding under the Act, that 
the rent has not been changed during the preceding 20 years 
of the suit. [8. 50 ( 2 )] (6) Presumption as to the continunity 
of rent and conditions from the preceding agricultural year 
{8. 61 ] (7) Presumption that the area of the tenure or 
holding was settled after measurement in respect of the estate 
or permanent tenure at the time of the entry of the area in 
patta, kabuliyat, counterfoil, renureceipts and rent-rolls. 

62 (0)] (8) Presumption as to the tender* of rent, by 
production of the receipt of postal moneyH>rder. [ S»64 
( 3 )] (9) Presumption as to what are improvements [ 8. Y6 
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Presumption a^l to notice of surrender bein^ 
given, when question of indemnity arises. [S. 86 (8) ] (n) 
Presumption as to ei:press consent to divi^on when there is 
entry in the landlord's rent-roll showing the division of 
tenure or distribution of rents. [ 8 . 38, Proviso (1) ] (i2) 
Presumption as t6 correctness of map, record of boundaries 
and measurement made by landlord [S. 91 ^^2) ] ( 13 ) 

Presumption as to final publication of record-of-rights. 
rfs. 103 B (4)] (14) Presumption as to correctness of entries 
in finally published record-of-rights. [ 8 . 103 B ( 5 ) ] ( 15 ) 
l^reAuinption as to the fairness of rates in the Table of 
Rates confirmed by the confirming Authority [ 8 - 104 B ( 6 )J^ 
( 16 ) Presumption as to existing rent being fair and equitable 
[S. 105 ( 4 )]^I 7 ) Presumption as to the lawfulness of any 
agreement or Compromise between the landlord and tenant 
for the purpose of settling a dispute pending decision 
before a revenue officer. [S. 109 B] (18) Presumption that a 
land in not the proprietor’s private land when i; i.s not 
IChamar^ Ntj-joU^ Sify ox Zerait land. [S. 120 (2)J 

(19) Presumption that summon.shas been duly served when 
it i.s proved that it was posted under registered cover. 
[ 8 . 148]. 


Can an inter- 
mediate inter- 
est be created 
between a 
semindari and 
putni tenure f 
Give reasons. 
B.L. 19*4 (a). 


Creation of interaqtediate intereet— A Zemindar or 
a tenure-holder who carves out a tenure is competent to 
interpose between himself and his tenant an intermediate 
holder who may realise the rent payable to himself by his 
original tenant ; but he cannot prejudice the position of the 
first tenant or take away or destroy the value or effect of the 
prior interest or limit its extent (34' C. L. J. 79 ; g^C. W. N. 
656. Contra, 14 C. W. N. 389.) See also 8 G. W. N. 438. 
Thus, an intermediate interest may be created between a 
proprietary right mid a mukarari right (1 I’at- 38.) or 
between a ^putnidar and a durputnidar. (34 C. L. J. 76). 
Time id nothing in the policy of the law or thCTUStom of 
6ft cefnbtry to prevent the creation of an intermediate temv*e 
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* I # 

between a putnidai^ and a durputnidar ; it is imma1;pnal 
what name is given to it. {^Ibid ; 7 C. L. J. ^ notes) In 34 
C.L.J. /7 it has bieen held that a ZcmiixJar can create a tenure 
between his Zemindari and the putni which had already 
been created under it, and the intermediate tenure-holder 
between the Zemindai and the pi^nidhr can recover rent ' 
from the putnidar. f If the name of putn'» bei given to the 
mter mediate tenure that does not convert the original 
putnidar into a durputnidar and as against both the Zemindar 
and the intermediate tenure-holder, the original putnidar’s ' 
right remains the same. ( 9 C. W. N. 656 approved»in 34 
C. L, j. 77, 79.)] Hut in 37 C. L. j. 141 it has been ^^ 4 / that 
the idea of a putni being created over another putni 
absolutely foreign to the scheme of the Putni Regulation. 

[ See also i j C. W. N. 3S9.] There can, however, be no 
objection to the assignment of the right of the Zemindar to 
receive rent from the putnidar which he is entitled to get 
under the putni settlement ; for example, he may create an 
ijara or he m.ay execute a mortgage or make over possession 
to the mortgagee. In such cases, the assignee of the 
Zemindari interest would be entitled to recover rent from 
the putnidar by virtue of the assignment, but there is no 
relationship of landlord and tenant between the assignee and 
the putnidar. See Author’s Bengal Regulation p. 138 
(3rd Ed.'^ 

> 

Where there are two raiyati leases of the same land, the 
subsequent lessee has no right to recover rent from the 
earlier lessee. (37 C. L. j. 163.) 

, Putni i^nure if governed by B. T. Act.— 

Author’s Bengal Regulation, pp. 128-2^9 and 131-133 (3rd 
Ed,) and S. 195 (c) of this Act. 

chapter Hi— T«nure-hold«rs. (Sj. 6--17.). 

Nota— This chapter deals with Ute rights and liahlfifies ^ 

|hat attach Specially to the* highest class of tenants 1'^ the rights of a 
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tenure-holders. It will be remembered that tenure-holders 
always include^ under-tenure holders. The rights and 
liabilities which attach to the tenure-holders in common with 
the other classes of tenants are dealt with in Chapter Vlll 
and the subsequent Chapters. 

A '-^nHanceinent of Rent 

•• « 

1. Grounds of enhancement of rent of 
tenures — ^Where a tenure has been held from the time 
(yf the Permanent Settlement, its rent shall not be liable 
to qnjhancement except on proof — 

(aj that the landlord under whom it is held is 
entitled to enhance the rent thereof either Hi hj^Jocal 
custom or (ii by the conditions under which the tenure 
; or 

{a) that the tenure-holder, by receiving reduction? 
of his rent, otherwise than on account of a diminution 
of the area of the tenure, has subjected himself to the 
payment of the increase demanded, and that the lands 
are capable of affording it. (S. 6 ) 

Note, — This section specifies the conditions on proof 
of which tenure held from the time of the Permanent Settle- 
ment are iiadie to enhancement, while Section 7 prescribes 
rules and limitations re^e^ing the amount of the enhance- 
ment which may be imposed on tenure existing from the 
time of the Permanent .Settlement when they are liable to 
enhancement and also lays down rules for enhancement of 
rent of tenures subsequently created when they are liable to 
enhancement. **Tenures may be divided into two classes : 
Permanent tenures which arc heritable and are not held for 


a limited time. [See S. 3 cl. (9)] and non-permanent tenures, 
the term of which is limited, l^ents of either of these two 
classes of tenures may be fixed, in which case, it is obvious 
that there can be no enhancement of rent, but only 
additional rent may be assessed for additional are#[S. 52]. 
If the^ents are not fixed, then>^ rosfioct 0/ tenures 
Hi^from tht time of the iifi//SeMrM/yeahancenienl( 
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may be made only on proof either of the iwo conditions 
mentioned in S. 6 , and as regards doik the clashes the limits 
of enhancement are mentioned in Sb. 7-9.” ( Mitter & 

Mukherjee, 56) Under S. 6, cl. (a), in the absence of proof 
of local custom, the court has to determine firsify^ whether 
^he tenure has been held from the *tirae of the Perma- 

i 

nent Settlement, and sicottdly^ what are the Konditions 
under which the tenure is held { 38 C. L. J. 121 ). In the 
absence of a local custom and unless the tenure was created 
after the Permanent Settlement, a Zemindar can nef 
enhance rent if he can not prove (i) that l:y the conditions 
of the tenancy he is entitled to enhance (84 ). C. 86) or 
(ii) that the tenure-holder by receiving abatement has 
subjected himself to increase and the ]and:> are capable 
of affording it. 

'Phis section does not deal with all tenures but only with 
those that can trace their existence back to the days of the 
Permanent Settlement. The Act is silent as the giounds on 
which the rent of tenures- not held from the time of the 
Permanent Settlement can be enhanced. There would seem 
to be no legal restrictions on the enhancement of the rent 
of such tenures, except such as are hjr the terms and 

•conditions of the deeds under which the tenures are held. 
<13 M. I A. 248 ; 44 C L. J. 385)- 

This section is founded on Sec. 7^, cl. i of Reg. VIII of 
1793 which ran as follows “No Zemindar or other actual 
proprietor of land shall demand an increase from the 
talukdars dependent on him', although he should himself be 
subjdct to the payment of an increase of to Government 
except upon proof that he is entitled so to do, either by the 
special custom of the district, or by the conditions under 
which the f^fffkdar bolds his tenure or that the iaiukdar by 
receiving abatement from bis janta^ has subject^ himself 
to the payment of the increase demanded, and that ^he 
lands ere capable of affording It” 
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** Ten\Arc*holders’ rent may also be increased on the ground 
of increase of area. Vide Sec. 52 post.* 

The present section should be read witti Sec, 50, of this 
Act which provides as follows ‘"(i) Where a tenure- 
holder... and his predecessors-in-interest have held at a rent 
or rate of rent which ^has not been changed from the time 
of the Perpjafitnt Settlement the rent or rate of rent shall 
not be liable to be increased except on the ground of an 

I, alteration in the area of the tenure (2) If it is proved in 

apy suit or other proceeding under tKi.s Art that... a lenurc- 
lfoler...and his predecessors in interest have held at a rent 
or rate of rent which has not been changed during the 
twenty years immediately before the institution of the suit 
or proceeding, it shall be presumed, until the contrary is 
shown, that they have held at that rent or rate of rent from 
the time of the Permanent Settlement.*’ The result of 
Sections 6 and 50 taken together is : — (i) A tenure held from 
the time of • tHe Per.manent Settlement at the same rent is 
not liable to enhancement of rent. (2) A tenure held from 
the time of the l’‘'ermanent Settlement, but not at the same 
rent, is liable to enhancement but only on the grounds 
speci6ed in Sec. 6. (3) A tenure not held from the time of 
the Permanent Settlement (and not held at a fixed rent or 
rate of rent ) is liable to enhancement of rent on any leason- 
able ground. ^ 

Diminution of ai^a. — A reduction of rent granted 10 a 
tenure-holder on account of diluvion or for land taken under 

* But it is to be noted that increase of rent for increased area is not strict- 
ly speaking an **enhancemenf’ of rent. '*If the quantity of land hefd by a 
raiyat is Fotmd upon measurement to be greater that' the quantity for which 
he has been paying rent, and if he is compelled to pay rent for the excess, 
tbe yrbole rent payable by him is increased but the fateqf rent payable is not 
if^eased and the term ''enhancement" might well be confined to the latter in- 
sane" I RentjCommission ). A decree for enhancement of vwi can never 

hhve Retrospective operation Itid back*rent catmot be clinnied at Cnhane^ 

retell thaJsuii’ln which anltaacttmeiit iaolaimed, but a>lBndlord ii^entitied ^ 
cUnn back-rent for additi<Hial area. 121 C.L. ^ 
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the provisions of any enactment [e. Land Acquisition * * 
Act. ) for the time being in force, for the acquisition of 
land for public pitrp>oses or companie!r» shall not be deemed 
a rednetion within the meaning of this section. 

“Except on proof etc.” —The onus of proof, that the 
tenure .has been held from the timq of the Permanent 
Settlement, lies on the tenure-holder and twhep he has 
succeeded to prove that much, the onus shifts to the landlord 
to prove that the rent is liable to enhancement under any of * 
the grounds mentioned in this section, (13 M. I. A. 248 : 
to M. LA. 183 ; 3 C. W. N. 341.) But in the rase a 
dependent taluk which became so by the resumption of an 
invalid lakhiraj^ the onus is on the landlord to show that the 
tenure has not been held from the time of the Permanent 
Settlement, but was created afterwards, (lo Cal. 920)* 

2. Limits of enhancement of rent of 
tenures. — (t) When the rent of a tenure-hoider is liable 
to enhancement, it may, subject to any contract between 
the p irties^ be enhanced up to the limit of the customary 
rate payable by persons holding similar tenures in the 
vicinity 

(2) W^here no such customary rate exists, it may. 
subject as aforesaid (1 e. subject to any contract between 
the parries') be enhanced up to such limit as the Court 
thinks fair and equitable. 

(3) In determining what is fair and equitab’e rent, 
the Court shall leav . to the*tenu»e-holder as profit not 

« Th« reliaon of this diff«'rcnc,€i of onus is thus explained : There is s pre- 
sampiion that the Zemindar i.-« entitled to enhance the rent of all iands '>!biated 
within the ZcminJari. The (’ff'^ct of this presumption in to cust upon the 
dofepflant the burden of showinjp tliat the land held by him is nn exception 
'to tliat ipenoral rule. But before this presumption can apply, it matt be 
shown that the lands, to which it is sought to apply were jneluded in the 
Zemindari at the time of the Permanent Settlement At that time, iakhimj 
grants, antecedent to 1790, w<v e not included within the Ze.mindari though 
some grants after 1790, were Included. \(^irthcr the resumed foAhfrtf/ bh> 
Imgs to the former class or to the Ihtter is a matter of evkicnce. And, till 
the plaintii proves that it belongs to the latter close, the preeucaptian^does 
! notarise, nor » the onus throw i on the defendant. * 
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)e$3 than lo percent of the baljtnce which retaa.ins after 
deducting the excuses of collection from the gross 
rents payablp to him and shall have r^ard to — 

(uj the circumstances under which the tenure was 
created, for instance, whether the land comprised in 
the tenure, or a great portion of it, was first brought 
under cultivation by the agency or at tbr expense of 
the tenur|i*h5Jder or his predecessors in-interest, whe- 
ther any fine or premium was paid on the creation of 
the tenure and whether the tenure was orginally created 
at a specially low rent for the purpose of reclamation ; 

(i) the improvements, if any, made by the tenure- 
holder or his ])redecessors-in-interest. 

^4) If the tenure-holder himself occupies any portion 
of the land included in the area of his tenure, or has 
mivie a grant of any portion of the land either rent free 
or at a beneficial rent, a fair and equitable rent shall be 
calculated for that portion .md included in the gross 
rents aff;re(»ald. (S. 7). 

Note. — This section prescribes the rules regarding the 
amount up to which the rent of a tenure ( whether existing 
at the time 01 the Ter mane nt Settlement or created after it) 
which is liable to enhancement may be enhanced. Every 
tenure, whether permanent or otherwise, is ordinarily subject 
to the incident of enhancibility of rent. The mere fact of 
payment of at a uniform rate for any number of years, 
apart fro.p presuml^tion under S. 50, does not raise any 
presumption of fixity of rent {65 1, C. 527). Similarly, mere 
forbearance on the part of the landlord does not justify the 
inference that the tenure ts not enhanceable. (38 C. L. J. 
372). Unless the landlord is precluded by the terms of 
the contract and the lands cannot be brought within the 
exceptions under Reg, VIII of I 793 » he is entitled to sue for 
enhancement. The mere fact that a tenure is hereditary 
does not sliow that it is not enhanceable^ (24 C. -W. N. 874). 
iq>2o ante, Fijdtyofrent may be (i) provided for 
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by contract, $i) inferred from . surrounding circamstance^^ 
and facts and conduct of parties, or (iii) may be presulned 
under the law. .(Mitter & Mukherjee^bi). • 

Onus of proof— In a suit for enhancement of rent of 
a tenure under the present section it is for the plaintiff to 
prove that the existing rate is below the cnstcnnary rate 
payable by persons holding similar tenures vicinity or 

that it is not fair and equitable before the onus can be shifted 
to the defendant to prove that the existing rent is fair and# 
equitable. (26 Cal. F*. C. 832) 

* • 

Notice if necessary — The section does not require 
the service of a notice of enhancement as the former law 
did. 

“Subject to any contract, etc.”— zf to say^ if 
there be a contract, the rent shall be enhanced according to 
that ; otherwise up to the customary rate for similar tenures 
in the vicinity. Where the terms of the lease«are ambiguous 
the rights of the parties may be regulated by subsequent 
ronduct. 

“Customary rate.” — This term now replaces the old 
familiar term “parganab rate.” Customary rate is to be 
distinguished from the rate obtainable by open commercial 
competition. 

**May be enhanced etc.” — It leaves to the discretion 
of the Court to grant an enhanceroerft or not : but such dis* 
cretion is not absolutely unfettered. 

‘‘Similar tenures.” — Both these words are important 
The second word shews that the same class of tenants must 
he taken ‘for comparison ; the rent of a tenure-holder cannot 
he enhanced to the limit of the^ront of the raiyaU Thij word’ 
“similar” further shews that tenures of the same grade 
should be taken for comparison ; the rent of a ^utni tenure 
cannot be enhanced to the limit of the rent of a duf*putni 01 
a Si^utni tenure. * ^ 
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tv Sub-eea ( 2 )^Yor an enhancement of rent under S. 7 '^2) 
it its necessary to show /irsify that the rent is liable to en- 
' hancenient and secondly that there is no customary rate pay'* 
able by persons hol4ing similar tenures in the vicinity. 1 1 is 
only when these have been made out that the rent can be 
• enhanced up to such limit as the court may think > fair and 
equitable. (36- C. L. J.' 96 ; 40 C. L. J. 585). Before a court 
can take action under S. 7 (2), it must be definitely proved 
that no customary rate exists. The mere fact that the land- 
lord fails to prove the customary rate, does not entitle him 
' to^aik the court to determine a fair and equitalile rent. (88 I . 
C. 512 ; 89 I. C. 190). 

Joint landlords— This section is subject to the provis- 
sions of S. 188 of this Act. Prior to the amendment of S. 
188 by Act IV of 1928 a co-sharer landlord could not main- 
tain a suit for enhancement under the present section even 
making the other co-sharers parties defendants in the suit. 
(38 Cal. 37 o-P.'’C.) But since the amendment of the section 
(S. 188) by Act IV 1928 a cosharer landlord may bring a 
suit for enhancement of the rent of a tenure under the 
- present section if all the other cosharer landlords are made 
parties defendants. See notes heading Cosharer landlord’* 
at p. IS anti. 

'*Fair and equitable.*’ — No presumption arises in the 
case of the tenure holders as in that of the occupancy-raiyats 
( S. 27 i/i/ra) that the existing rent is fair and equitable. In 
determining what is fair and equitable rentjthe Court shall be 
guided by the rules laid dowm in sub^secs. (3) and (a). 

Gross rents.— mean the whole rent paid to him and 
yncludes all returns that the the tenure-holder receives tn 
money, things or service for all kinds of land, agricultural, 
or otherwise, and for woods or water thereupon. Fotf 
instance ; A landlord sues to enhance the rent of a tenure- 
holder. B. The tenure con^ns 500 bighas of agricuh 
turat land let to several ratyats, a fishery let to C, a 
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forest to D', and 20 bighks of land to 1^, for building a fac- 
tory. The return made by C, D and E are^ot within the 
• definition of rent in section 3, clause 5, • but they should be 
included in *‘gross rent” mentioned in this sub-section. 

**Benefloial rent’* — means rent that is less than full 
rent " ^ 

3. Power to order gradual ' progressive 
enhancement. — If it thinks that an immedate increase 
of rent would produce hardship, the Court may direct * 
that the enhancement shall take effect gradually at such 
times and by such instalments extending over a pejIo‘d 
not exceeding ten years as the Court may fix in this 
behalf, (b. S), 

Note : — The object of this section is to allow the tenure- 
holder in case of any large enhancement to adapt himself 
gradually to the alteration of his circumstances and to avoid 
immediate ruin. Compare Sec. 36 where a similar provision 
has been made with regard to the enhancement of the 
occupancy raiyats’ rent. 

This section has been amended by Act IV of 1921 with 
' the object of giving greater powers of discretion to the Court 
as regard progressive enhancements, by making the total 
enhancement distributable over ten instead years and 

in any way the court considers fair. 

4. Rent once enhanced m^y not be enhanced 
for IS years by a Court— hen the rent of a 
tenure-holder has ' been enhanced by the Court or 
contract^ it shall not be enhanced by the Court 
during fifteen years next foirowing ^he date on which it 
> has been so enhanced and for the purposed of this 
section if an order for gradual enhancement of such 
rent has been made by • a Court in accordance with the 
provisions of .. 8 the full- rent fixed by such order shall 

'be deemed to haye cofnc. into effect from the date of 
speh order {S. 9-) * 

Note*— Th^ *‘ai^ for the purposes.. -speh ptder’* 

j have been added by . Act IV of 1928 in order to make*, it 
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* clear as to how the section is to be applied when there hiive 
been gradual enhancements under S. 8. Compare Secs. 
20 (c) and 37 (i) relating to enhancement of the occupancy 
raiyats* rent Unlike the provisions regarding the occupancy- 
raiyats, this section does not bar a subsequent suit for 
enhancement within if years if the prior suit was dismissed 
on merits not does it bar enhancement by contract within 
the protected period. Sec. 9 protects tenure-holders* rents 

L from being enhanced by the Court within 1 5 years next 
following the date on which it has been enhanced by the 
Cotirioxhy a contriict. It does not prevent a tenure-holder 
from contracting to pay an enhanced rent within 1 5 years 
from a previous enhancement but the Court cannot decree 
an enhancement within 15 years of a prior enhance- 
ment. Sec. 29 (c) protects occupancy raiyats’ rent 
fiom being enhanced by contract within 15 years from the 
date on which it has been enhanced by contract and S 37 (i> 
piovidesthat a sui*" for the enhancement of rent of an 
occup ’ y holding is not ente rtjiinable if within 15 years 
next ding its institution the rent of the holding has been 
er! r. »' a contract or if a decree has been passed by the 
CouJ . ':mg;thc rent or dismissing the suit on the merits. 
S. 9, urli' > S. 37, is silent as to the period within which 
a suit for enhancement cannot be brought ; S. 37, which 
applies to the enhancement qf rent of an occupancy raiyat, 
provides that a second suit for enhancement cannot be 
lirought within 1 5 years, but S. 9 only says that the Court 
V ill not pass a decree within 1 5 years, but is silent as to 

whether a suit instituted within 15 years is maintaintable. 

It seems, therefore, that a suit may be brought within the 
time and if 1 5 years expire during the pendency of the suit, 
a decree may then be passed. (Sen). 

Othor inadenU of tenures. 

. *1. Ejecmeht of permenent tenare-ludders.-*- 

A holder of a peimanertt tdtoure sl^ll not be ejectediby 
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bis landlord except on the ground that he has brokeA* 

;i condition on breach of which he is, under the terms 
t;f a contract between him and his landlord, liable to be 
ejected : Provided that where the contract is made after 
the commencement of this Act, the condition is 
consistent with the provisions of this Act. (S. lo). 


Note. — The only ground on which tha holder of a „ 

, . j . What are tht 

permanent tenure may be evicted is that he has broken a incidents as 

condition in the contract between, him and his landlord, under regards 

the terms of which he is liable to be ejected on its breactf, 

provided that the condition, if embodied in a contrart igiade ^^f rent, trans 

after the commencement of this Act, is consistent '^th its 

provisions. This section should be read with Secs. 65, 89, existing at t» 

155 and 178 (i) (c). Sec. 65 enacts that a permanent tenure- 

holder shall not he ejected for arrears of rent but his tenure- Settlement, < 

shall be liable to be sold in execution of a decree for the ^ 

rents thereof and the rent shall l)e a first charge thereon, temporary 

[A stipulation in a putni lease that by* reason of non- fenures ? 

payment of rent by the ^utnidar he would forfeit his tenancy 


is not, therefore, valid (2 C. W. N. 45^ 4 C. L. J. 521)]. 

Sec. 89 enacts that a tenant shall not be ejected from his 
tenure or holding except in execution of a decree. Sec. if.5 
enacts that (i) a suit for the ejectment ♦of a tenant on the 


ground (i) that he has used the land in a manner which 


renders it unfit for the purpose of the tenancy or (ii> that he 
has broken a condition on Ifreacb. of which be is, under the 


terms of a contract between him and the landlord, liable 
to ejectment, shall not be entertained unless (a) the landlord 
has served a notice on the tenant in the prescribed manner 


specifying the particular misuse or breach of condition and 
requiring the tenant to remedy the same where it is capable 
of remedy and to pay reasonable compensation for the 
misuse or breach ; and (S) the tenant has failed within a 
reasonable time to comply with the requisitioik (2) A decree 
in such a spit shall (a) declare what compensation is payable 
•to the landlord for the misuse or breach ; (^) declare 
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•'Vhcther Ac misuse or breach is capable of remedy or not ; 
an<f (tf) fix a time (which may be extended) for paying the 
compensation *and remedying the misuse or breach, if 
capable of remedy. (3) A decree for ejectment shall not be 
executed, if the tenant pays the compensation and remedies 
the misuse or breach, if capable of remedy* within such time. 
Sec. 178, Sifb-sVr- I, cl. (c) enacts that no contract made 
with the landloi d either before or after the passing of this 
^\ct, shall entitle a landloi d to eject his tenant otherwise than 
in accordance with the provisions of this Act. Tht result 
OftHlfJSt SHttont fiad io^eiher ts <ss follows : — ( i) A permanent 
tenure-holder shall not be ejected except by suit notwith- 
standing anything in a contract made with his landlord, 
either before or after the passing of this Act, to the contrary. 
(2) A suit for ejectment shall not lie if notice under Set . 
155 has not been served on him, and a reasonable time has 
not expired after notice and shall not lie except on the ground 
that the tcnure-fiolder has violated a condition carrying 
forfeiture, (3) He shall not be ejected for an ears of rent 
as such. But if ai rears of rent be a condition of forfeiture, 
in a contract made before the commencement of this Act, he 
may be ejected after his double failure, once after notice and 
next after decree to pay compensation . A condition of 
forfeiture foi arrears of rent is void, if made after the 
commencement of this Act., (4) He may be ejected for 
breach of any condition Carrying forfeiture as penalty (other 
than that of forfeiture for arrears of rent, after such double 
failure to pay compensation and remedy the breach where 
remediable), but such condition must be consistent with the 
provisions of this Act if the contract is made after the 
passing of this Act,* (5) He shall be ejected for bi each 
of a condition carrying forfeiture as penalty and consistent 
with the provisions of this Act, if t he contract is uiade after 

« Besides that rrlating to smam of rent, . the following oondittons, 
40110^ (then, are inconsistent with the provisions of this Act ; viz, thet the 
tipnnre<hdsi^ shall be ejected ( aj If he transfers or bequeaths hts tenun 
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ttle commencement of this Act, when the breach* is 
irremediable. (Ray). 

Proviso. — TJie Proviso says that if the contract was 
made after the commencement of this Act, the condition in 
it, the breaking of which would render the tenure-holdet 
liable to be ejected must not be inconsistent with the provi- 
sions of this Act. Thus a condition id a conti0ct made after 
1885 declaring a tenure-holder liable to ejectmerft for non- 
payment of rent, is not enforceable as it is inconsistent with 
the provisions of Sec. 65. But such a condition would be* 

enforceable if the contract had been made hefafe passin^i of 

the Bengal Tenancy Act [Cf. Secs. j 8 (b) and 25 (h) tn/h]. 

Non-permanent tenure holder.— It is to be observ- 
ed that neither this Section nor Sec. 65 applies to a non- 
permanent tenure, though Secs. 89, 155 and 178, Sub-Sec. 
(0 cL (c) do so apply. A temporary tenure-holder, there- 
fore, shall not be ejected except by suit. But he may he 
ejected for arrears of rent or for breach of condition of 
his lease which carries forfeiture as penalty. Ejectment, 
however, for breach of condition may be obtained only after 
the formalities of Sec. 155 have been gone through. 

Limitation — The period of limitation»for ejecting any 
tenure-holder { or raiyat ) on account of any breach of a 
condition in respect of which there is a contract expressly 
providing that ejectment shall be the^ penalty of such breach 
is one year from the date of the breach. (Sch. HI. Part I, 
Art, I ) 

Denial of landlord’s title, if a grot^ld of eject- 
ment. —lUnder the Bengal Tenancy Act, no tenant can be 
ejected except in execution of a decree and upon the 

( S^e. n ) *. or (^) if he clainui decireue of erea ( Sec. 52 > ; or (c> if he doen 
not pay interest on arrean of rent'at more than ( ^Sec. 67 ) ; 

or id) if he dooanot pay abwaha iSee. 74) ; or («) if he granlia permanertt 
mokalnan lead*. (Sec. 179). ... * . 


Is a denial of 
landlord's 
title a ground 
for ejecting » 
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grounds provided for in the Act-(S. 89) The Sections provid- 
ing the grounds upon which a landlord may eject a tenant 
are Ss. lo, 18, «5, 44, ^j8 and 66. Denial of* la^ldlord's title 
is no ground of ejectment under any one of the provisions of 
the aforesaid sections. All these sections provide that a 
tenant cannot be ejected except upon the ground mentioned 
therein. So a tenant denying his landlord’s title is not liable 
to tjectmenl un/fer Tenancy Act (17 Cal. 1^5. 
s c. w. N. 163 ; 20 Cal. loi) But a denial of the landlord’s 
title before the B. T. Act was passed operated as a forfeiture 
of ilje tenant’s right (4 C. W. N. 42 ; 5 C. W. N. 263 
The ^ule that a denial of the relationship of landlord and 
tenant does not entail a forfeiture does not apply where the 
denial is given effect to by a decree of court and the tenant 
is estopped as a matter of record to set up a tenancy in the 
ejectment suit (2 C. W. N. 755 ; j C. L. J. 201.) Where a 
tenant denies the title of his landlord in a suit for rent and 
the rent-suit being dismissed, the landlord brings a s>:it for 
khas-possession, the landlord is entitled to succeed in as 
much as the question as to the relationship of landlord and 
tenant is barred by the rule of res judicata and the defendant 
c<mld not assert his title as tenant in such suit. (15 C. W. 
N, 335.) Where a suit for rent was dismissed on the denial 
by the tenant of the landlord’s title and on appeal by the 
landlord, the suit was withdrawn by him with liberty to 
bring a fresh suit, hild^ ill a subsequent suit by the landlord 
for khas possession that the only decree that could be relied 
on was a decree which ceased to exist owing to the withdrawal 
of the suit by the landlord, and so the denial of the relation- 
ship of landlord and tenant by the tenant did not work ^y 
forfeiture as it was not given effect to by a decree of the 
court. (16 C. W. N. 730.) A mere renunciation of a tenancy 
or a mere disclaimer of liability to payment without denial 
of the landlord’s title cannot operate a forfeiture (19 C. L. 
}. 77 1 Similarly, where a tenant does not deny '^e whole 
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title of his landlord but sets up the right of a third party* as 
a co-sharer, there can be no forfeiture. (26 I. C. 919 ) *' 

[Problem A, tenant occupying land under B far *the 
purpose of carrying on trade in food ^raiH^ grOwrn in the 
village in which the land is situated, disclaims the title of B, 
to the land, and sets up that of another person. B thereupon 
sues to eject A on the ground that A has forfeit-i'd his 
tenancy by disclaiming title. Is A liable *10 ,be ejected 
or not, upon that ground ? B. Li.,( 1900 .) Ans. In this 
case the lease being not for agricultural purposes is governed, 
by the Transfer of Property Act and not by B. T. Act. 
Acrord'^^g to sec. nr, cl. {sf) (2) of the T. P. Act, the d^Siial 
of the landlord’s title occasions a forfeiture, and A is liable 
to be ejected.] 

2. Transfer and bequest of permanent 
tenure — Every permanent tenure shall, subject to the 
provi.sions of this Act, be capable of being transferred 
and beciueathed in the same manner and to the same 
extent as any other immoveable property. n ) 

‘‘Subject to the provisions of the Ao\i*--Vide 
Sec. 12-17, 88, i8i and 183. The right to transfer or 
bequeath a permanent tenure is limited by the provisions 
of these Sections. 

“Transferred and bequeathed”— kide the definition of 
^'Permanent tenure” at p.19 ante. Heritability is an essence of 
such a tenure and this section ^ives the tenure-holder the right 
to bequeath it by a will and to transfer it inter vivos, A per- 
manent tenure is, therefore, (i) heritable by definition, (2) 
transfernbie \inless there be a custom to the contrary and 
(^\capable ttf bein^ bequeathed, (Sec. ii). It can also be 
sub^let.\ Sec, 179.) 

Condition restraining alienation — Permanent 
tenures are, under this section, clearly] transferable. A 
condition in a lease of a permanent tenure for forfeiture or 
re-entry in case of an assignment in violation* of its terms 
.would not, however, be invalid provided the condiaon is 
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for Jhe benefit of the lessor or thosfc claiming under him. 

« «rhe provisions of Sec. to of the Transfer of Property Act 
saving conditions restraining alienations in leases where the 
condition is /or the benefit of ike lessor is ' not inconsistent 
with the provisions of this section, and the two provisions 
are capable of standing together (12 C. L. J. 126 at page 
129). Where a landlord grants a permanent and heritable 
tenure in land, the lease contains a stipulation restrain- 
ing the lessee from alienation, such a stipulation is not void 
J 26 Mad. 157 ; 36 Cal. 745. Contra : 17 Cal. 826 ) ; but the 
landlord cannot eject the tenant on breach of this stipulation 
in the absence of an express condition providing that on 
]>reach of the stipulation against alienation the landlord 
may re-enter or the lease shall become void. (17 Cal. 826 ; 
36 Cal. 74 S 13 C. W. N. ccxii). In the absence of some such 
express condition there can be no forfeiture of the lease 
(/did) and the lessor's remedy is way of damages or injunc- 
tion. (36 Cal. 745, 7 -i 8 ; 26 Mad. 1 57) Even where there is 
a clause for reKJtUry that should not be enforced unlers the 
defendant fails to pa> to the plaintiff in each case such 
compensation for the breach of the covenant as the Court 
may consider reasonable 12 C. L. J. 126, 29 C. L. J. 
40 and S. 15s T. Act. But see 21 C. W. N 117 where it 
has been held tha\ in cases in which a covenant against 
alienation is coupled with a proviso for re-entry the landlord 
is not limited to the reliefs by injunction or damages. There 
is a ''fundamental distindfion between two classes of cases 

which has been recognised in a long line of decisions 

namely, cases where there is a covenant in the lease agsmst 
alienation, but no right of re«entry is reserved in the landlord^ 
and cases whe re there is a covenant in the lease against 
alienation coupled with a clause ior re-entry. -In the first 
class of cases, the lease is not forfeited by breach of cove-^^ 

nant and the remedy of the , landlord is either by way, 

' of injunction atjfainst an apprehended breach or by re* 

covery^jf damages for a breach already committed 
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the second class of cases, when* the. lease reserves *a right 
of re-entry, the landlord is not limited to the reliefs by in- 
junction or damages, but may at his chQice treat the lease 
as forfeited and exercise his right of re-entry.** Moo- 
kherjee. J in 21 C. W. N, 117 at pp* 122-123 ) liut a 
provision restraining alienation would not have the effect of 
inv^alidating a sale in execution ; for, it is clear ;that^a general 
restriction on assignment does not apply to an assignment 
Ify operation of law taking effect in ihvitum, as a sale under 
an execution (20 CaL 273 ; 23 Cal. L. J. 428 : 16 C. W. N . 
173 ; 17 Cal. 926 ; 10 Horn. 342)* A covenant for forfeiture Ibi* 
voluntary alienation does not include hy implication a cove- 
nant for forfeiture for involuntary alienation. ( 3i C. W. N. 
117 at p. 122/tfy Mookherjee J.) A covenant for re-entry 
by the landlord upon an involuntry sale is, however, valid in 
India as in England (/did) Where the execution-sale is 
directly due to voluntary acts of the lessees vis^ the execution 
of a mortgage and omission to pay the niortgkge-debt, the 
assignment cannot be said to be ad inviium, ( Per Sanderson 
f. in 21 C. W. N. 117 at p, I2x) 

Non-permanent tenures— The section does not apply 
to non-permanent tenures. Such tenures are heritable for 
the unexpired period of the lease. (19 C. L. J. 448 ; 3 M. L 
A, 261) 

3 Voluntary transfer of permanent tenure— 

( 1 ) A transfer of a permanent tenure by sale, gift or 
mortgage ( otherwise than a transfer by a sale in execu- 
tion of a decree or by summary sale under any law 
relating to putni or other tenures) can be made only by a 
registered instrument. 

a rei^iBtered instrument.’^— The provi- 
sions of Sec. 59 of the Transfer of Property Act must be 
held subject to this section and therefore a mortgage of a 
permanent tenure (whether the amount secured be jp-eater or 
less than Rs. too) can be effected by a registered ihstrum^t 
(2 C W. N. 499.) It seems that the provistems of* Sec. 
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coOf the Transfer of Property Act and sec. 17 of the Indian 
Registration Act are also subject to this section ( Sin^s 
T. Act. ) • 

•• 

Transfer when complete— The transfer of a perma- 
nent tenure is complete as soon as the deed of transfer is 
registered under the provisions of this section and the trans- 
feror is no^loifjjer liable for any rent accruing after his trans- 
fer is duly registered, although the landlord may not have 
^ received notice of the transfer. (16 Cal. 642 ; 19 Cal. 17 ; 
19 C. W. N. 112 ; 39 C. L. J. 26 ; 50 Cal. 680). Rut where the 
plhtties have contracted that no transfer shall be valid unless 
the transferee shall furnish security to the satisfaction of the 
landlord, and if a transfer has been made, but no security, 
as stipulated for, has been furnished, then the landlord will 
not be bound to recognize the transferee and the transferor 
is still liable for the rent. (19 Ca). 774). And where a 
transfer is only colourable and benami^ such a transfer 
cannot discharge a transteror from liability to pay lent, even 
if the tenure was transferable and the transfer was made by 
a registered instrument. (33 Cal. 580.) 

Putni temireB.— Nothing in this Act shall affect any 
•enactment relating to Putni tenures, in so far as it relates 
to those tenures [Sec.i95,cl,(^).] The Putni Regulation 
(VIII of 1819) provides rules relating to transfer of Putni 
tenures ; Secs* 12 and 13 of ^e present Act have no applica- 
tion to such tenures. A Zemindar or other superior holder 
of a putni taluk is therefore entitled to refuse to recognise 
the transfer of a putni taluk until the rules laid down in Ss. 
5 and 6 of Reg. VIII of 1819 have been complied with. (17 
Cal. 162 ; 20 CaU 247) But Secs, 15 and which" relate to 
the rules of succession apply to putni tenures as there are 
no rules of succession in Reg. VIII of i8ig. The Bengal 
Tenancy Act, however, applies to the transfer of dur^utni 
tenures as the provisions of Sec, 195, cl. (t) apply only to 
opsctnients relating to putni properly and strictly so called 
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and must be treated as excluding those which relate to 
tenures, which though resembling putni ( e. if. Uuf-putnU ) 
are not strictly putnii^ not possessing all the qualities of 
them. (i8 Cal. 360 ; 42 C. L. J. 490) 

Non-permanent tenures— This section does not say 
anything about non-permanent tenures. So it seems that 
buch tenures are not transferable. (7 C. L. J. 55 ^ Cmtfa ; 
ig C. L. J. 448 and 44 C L. J. 434* In the latter case, it has 
been held that in view of S. 6 of the T. P Act, and in the 
absence of any provision in the B. T. Act or any other Act 
prohibiting the transfer of a non-permanent tenure, such 
tenure ( if created after the passing of the T. P. Act) is 
transferable. 

(2) A registering officer shall not register any ins- 
trument purporting or operating to transfer by sale, gift 
or usufructuary mortgage a permanent tenure in favour 
of any person other than the sole landlord of such tenure 
unless there is paid to him in addition to the usual regis- 
tration fee the “process fee** of the prescribed amount 
and the “landlord’s fee’* of the following amount, 
namely 

(a) when rent is payable in respect of ihe tenure 
—a fee of 2 per centum on the annual rent of the tenure 
provided that no such fee shall be less tHan Re. i or 
more than Rs, loo ; and (h) when rent is not payable 
m respect of the tenure— a fee of Rs 2, together with 
the prescribed cost of transmission of the landlord’s 
fee to the landlord. 

(3) When the registration of any such instrument 
is complete, the registering officer shall send to the 
CollpctoT the landlord’s fee, the cost necessary for the 
transuiissibn of the same, and a notice of the transfer 
and registration in the prescribed form and the Collector 
shall cause the fee to be transmitted to, and the notice 
be served on, the landlord named in the notice, or his 
common agent, if any, in the prescribed inanner. 

(4) The landlord’s fee or the prescribed cosj of 
transmission payable under^ this' flection and under Ss^* 
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13 and 15 shall be paid to the registering officer or the 
Court or the Collector^ as the case may be, in the* 
prescribed manner. (S la . 

Note. — The object of the above provisions is to keep the 
landlords of permanent tenures apprised of transfers and to 
secure to them the fees to which they are entitled upc»i' 
such transfets. * . 

4- *fransfer of permanent tenure by sale 
in executioin of decree other than rent-decree.— 

(a) When a permanent tenure is sold in execution of a 
decree other than a decree for arrears of rent due in 
reypect thereof, or when a mortj»age of a permanent 
tenure other than an usufructuary mortgage thereof, is 
foreclosed, the Court shall, before confirming the sale 
(und-.r Order XXI R. 92 of the Civil Procedure Code, 

1 908) or making a decree or order absolute for the fore- 
closure, require the purchaser or the mortgagee to pay 
into Court the landlord's fee required by S. 12, together 
with the prescribed cost of transmission thereof to the 
landlord, and such further fee for service of notice 
of the sale or final foreclosure on the landlord as may be 
prescribed. 

(d) When the sale has been confirmed or the decree 
or order absolute for the foreclosure has been ipade, 
the Court shalf send to the Collector the landlord's fee, 
the prescribed cost of transmission of the same and a 
notice of the sale or final foreclosure in the prescribed 
form and the Collector siiall cause the lee to be trans- 
mitted to, and the notice to be served on, the landlord 
named in the notice, or on his common agent, if a^y, in 
the prescribed manner (S. 13). 

Bfiftet of non-payment of landlord'efM.— Act 1 
(H. C.) of 1963 pro^des that no transfer made under Sec. 
12, X3, 17 or 18 of B. T. Act, of a permanent tenure, of a 
holding at a rent or rate of rent ^fixed in perpetuity or of a 
share in such toiure or holding shall be deemed to be invalid^ 
merely on the ground that landlord’s fee prescribed by 

m aud 13 has not been <^p%id (S* t>. In any oaee. where 
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the {prescribed fee has been left unpaid, the landlord, may, 
within 2 years of the commencement of this Act or of the 
date of registration of the document or the date of confirma- 
tion of the sale by the Civil Court or of the date upon which 
the decree or order absolute for the foreclosure of a mortgage 
is made by the Civil Court, apply to the Collector for realisa- 
tion of such fee from the auction-purchaser horn the 
person who has obtained an order absolute for foreclosure 
of mortgage in the Civil Court, aiid on such application 
being presented, the Collector shall realise such fee if still 
unpaid, together with costs of realisation, from such pers</h‘ 
as if it were an arrear of revenue (S. 2) 

5. Succession to permanent tenure-^-When a 

succession to a permanent tenure takes place, the person 
succeeding shall give notice of the succession to the 
Collector in the prescribed form and shall pay to the 
Collector the prescribed fee for the service of the notice 
r>n th« landlord and the landlord's fee required by Sec. 

If 2 together with the prescribed cost of transmis- 
sion thereof to the landlord, and the Collector shall 
cause the landlord's fee to be transmitted to, and the 
notice to be served on, the landlord named in the notice, 
or his common agent, if any^ in the prescribed manner. 
Provided that where, at the ii^tance qf the person 
succeeding, mutation is made in the rent-roll of the 
landlord within 6 months of the succession^ the person 
succeeding shall not be required to give notice under 
this section (S* 15), • 

Note. — A suit foi' rent is maintainable against some of the 
heirs or successors in interest of a deceased tenant without 
bringing all the heirs or successors in interest pn the record ; 
but the decree ia such a suit will not have the effect of a 
decree for rent under Chapter XIV of the B. T. Act. (55 
CaL 197 F. B.) Failure on the'part of the heirs of a tenant 
to comply wt^ the requirements of S. 15 dbes not 
necessarily entitle the landlord to treat one of the several 
heirs of the original tenure»holder as representative of ihe 
tenancy and a deree,. Obtained tby . him against the tenani^ 
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recognised by him cannot' be executed against the entire 
tenancy unless it ts establiehed that the person recognised 
has been held out by those who were rtot parties to the suit 
to represent them in their transactions with the landlord. 
(26 C. W. N. 138 ; 103 I. C. 707) The only penalty foi 
omission to notify, succession to a permanent tenure to the 
landlord is » provided for in the next ' section, that is, the 
person succeeding to the tenure shall not be entitled to 
recover by suit or other proceeding any rent payable to 
him by the subordinate tenants. But it does not affect his 
Witercst in any other way. (97 I. C. 489). Thus, where no 
notice was given under S. 1 5 by the heirs of a permanent 
tenure*holdcr, it was held that a decree for arrear of rent 
against one of the heirs would not bind the other heirs, and 
their interest would not be affected by the sale of the tenure 
(26 C. W. N. 138 ; 32 C. L. J. 77 • In order to bind all the 
tenants, it is to be established that all the tenants have held 
one of them" as their representative in their transactions with 
the landlord. (26 C. W. N. 138 ; contra : 69 I. C. 565). 

This section applies to putni tenures (17 Cal 162 ; 19 CaL 
504 ; 37 C. L. J. 222) See p. 58 ante. When a shehait 
succeeds another to a permanent tenure created in the name 
and for the benefit of an idol, the provisions of S. 15 must be 
complied with. (10 C. W. N. 41) 

The Proviso has been fecent.y added by Act IV of 192!? 
with a view to allow the person succeeding to settle with the 
landlord direct instead of through Collector. 

6. Bar to recovery of rent pending notice 
of succession — ^ person becoming entitled to a pei' 
manent tenure by succession shall not be entitled 
recover by suit^ or other proceeding any rent payable to 
him as the holder of the tenure, until the duties imposed 
upon him by S. 15 have been performed, (1^. 16). 

• Note.— This Section is analojgous to S. 78 dt the Land 
* Registration Act, which proi'ides that *^no ^person sbs^ll be 
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bound to pay rent to any person claiming such rent as 
proprietor or manager of an estate or revenue-free property 
in respect of which he is required by this Act to cause his 
name to be registered, or as mortgagee unless the name of 
such claimant shall have been registered under this Act.** 

It has, however, been held that the provisions of the above 
section do not apply to the case of a person who 's seeking 
to recover rent as the representative of a deceased proprietor 
whose name was registered, the rent falling due during the , 
life-time of that proprietor. Thus, where an arrear of rent 
fell due during the life-time of a registered proprietor, a suit 
for the recovery of the said arrear of rent by his son B is 
maintainable, although B*s name is not registered, on the 
principle that B is suing here not as a proprietor but as a 
legal representative of the late registered proprietor ( 3 C. 

W. N. 29^, 494 h The same principle applies where a 
registered proprietor dies after bringing the suit and his 
legal representative gets himself substituted (27 Cal. 178;, 

This section is a penal section and must be strictly cons- 
trued. It does not apply in the case of a transferee from an 
heir of a permanent tenure-holder when the transferee brings 
a rent suit for the period which became due tp the transferor. 

(27 Cal, 535 ; 34 C. L. J. 119 ; 34 I* C. 866 ; 27 C. L. J. 434 
dissented from). 

'‘To recover oto.”— Sec. 16 does not preclude a party Effect ot 
from inttituHng^ a sifff far rent^ notwithstanding that the violation of 
Collector has not received the notice and the fees . referred " 

10 therein, but it is a bar to the plaintiffs obtaining a fUcr€€ 3^ 
before the^ notice and the fees are received by the CollectCH.', recovery of 
(24 Cal. 241 ; 23 Cal 87). An objection taken under Sec. 

15 not being seriously pressed^ the decreed and when of suit, 

the defendant appealed, the plamtiff allowed pending 
the appeal to comply with the provision^ of { 2 Pat. 

L. J. 7oih y y 

• Pntni tenureii.— Sec. 15 and 16 apply to tenures. 
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• aotwittfstanding the provisions of Sec. 195, Cl. (#). Secs. 1 5 
and 16 do not afTect the provisions of Reg. VII I of 1819 and 
they are, therefore, applicable to a putni tenure. The object 
to Sec. 195 (0 is that nothing in the Bengal Tenancy Act 
shall interfere with the putni law in so far as it relates to 
putni tenures, but that in other respects the Bengal Tenancy 
Act shall, be* .held to apply as supplementing the putni law 
(19 Cal. 504). 

Reetroepectlve effect— Secs. 15 and 16 do not have 
retrospective effect and do not apply in a case in which the 
succession opened out before the Bengal Tenancy Act came 
into force. (22 Cal. 337). 

No succession certificate required.— Arrear of 
rent due to the estate of a deceased person can be realized 
without the production of a certincate under the Succession 
Certificate Act (VII of 4880) since the “debt” in S. 4 of the 
said Act incjudes any debt except rent, revenue or profits 
payable iii respect of land used for agricultural purposes 
( 3 C. W. N. 223 ). 

Suit by landlords of whom some are reg^tered.— 
Sec. 16 of the B. T. Act is not intended to defeat in its en- 
tirety a suit brought by one of several landlords who is not 
in default, merely by reason of the failure of his cosharers 
to comply with the requirements of Sec. 15. Where a co- 
sharer of the plaintiff ^ndlord not having complied with the 
requirements of S. 15 B. T. Act, the Plaintiff brought a suit 
against the tenants for the entire rent making the defaulting 
co-sharer proforma defendant, held that the Plaintiff was 
entitled to get a decree in respect of the eniitt r^nt payable 
jointly to himself amd his co-sharer but a decree should be 
made in favour^, of the Plaintiff in respect of the share of 
rent payable to himself and if bis co-sharer does not comply 
with the requirements 6f S. 15 before the decree i.^ imule, the 
claim in reji^pect of share of rent payable to the co-sharer 
Should be. dismissed. (i4«C. W. N. 788). A co-sharer 
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landlord can in the presence erf other cosharers who have 
u)t complied with the provisions of S. 15 sue for his share of 
j ent and recover it althouark th^re had hfen “ no separate 
:olleciions before. ( 40 C. L. J. 504 ). In 25 Cal. 787 it 
iias been held that if some of several joint landlords get 
their names registered under the Land Registration Act 
in respect of fractional shares all the landlords ’'may jointly 
sue for the entire rent but wHl get a decree only for a share 
of the rent proportionate to the share in respect of which 
their names are registered. 

Tenancies created after succession opens out«»-^ 
If any ncv. tenancies are created by the tenure-holder after 
the succession opens out, it it seems that this section should 
be no bar to a suit for rent of such tenancies, in as such as 
there tenancies were no part of the tenure when succession 
opened out. (Sen/ 

6A. Interpretation. — In sections 13, and 16 the 
words ‘person succeeding* ‘transferee’ ‘purchaser,* 
‘mortgagee’ and person becoming entitled to a perma- 
nent tenure by succession* include the successors in 
interest of such persons, but do not include the landlord 
where he is ihe sole landlord, (S. 

Note — ^The new Sec. 16A makes it fjlear that the 
transferee of a permanent tenure includes his successors in 
interest. 

7. Transfer of and succession to, share in 
permanent tenure —Subject to t 1 ie provi.sions of S. 
88. Ss. 12 to i6\ shall apnly to the transfer of, or 
succes.sion to, a share in a permanent tenure (S. ry.) 

Note — Where a share of a permanent tenure is sold the 
landlord is’ hound to recognise the transferee as one of the 
joint tenants, and unless there has been a division of the 
tenure under S. 88, all the joint tenants including the 
transferee are jointly and severally liable to pay the rent. 
Sec. 88 provides that a division of a tenure 'or holding 
or distribution of the rent payable in respect thereof, ^all 
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1 « not bp handing on the landlord, unless it is made \^ith his 
expic' h ( on.sent in writing. S. 17, therefore, provides that 
.irt h*u\ , Aveil as transferee, even of a Part of a perma- 
nent , is entitled, to gompel the . landlord to recognise 

him LUiufi Si. 15 and 17 of this Act, although in the absence 
of a written consent as required by Sec. the landlord is 
not bound to trecogniSe any subdivision of ihe tenure or 
distributioA of rent (ii C. W. N. 217 ; 13 C. L. J. 267 27 


^ ^ Cal. 5450 

Wliat is the-* * Escheat — On failure of heirs of the tenure-holder, a 

rule relating psfmanent tenure escheats to the Crown and does not revert 

to the ievolu- ^ original grantor or bis heiis (i Cal. 301). 
tion of an ab- _ , , . , , 

solute heredi' Surrender and Abandonment— There is no pro\ i- 

tary nuikarari s,.! lender and abandonment of a tenure though there 

death of the such a |.:ovision with respect to a holding of a raiyat or 
tenure holder under-ra: s X (Ss. 86, 87, 48G). So it seems that a tenure can 
without^^em^ .surrendered except by consent of the landlord. (Sen) 

A, a /.eniindar Perm. merit tenure once created cannot ordinarily be put arr 
^oUu^e he red b option of the tenure-holder. It is not open 

tary nuikarari to him to throw up the tenure and escape from the liability 
tenure* in p^y . g 571), 

favour of n . . , 1 . , . , , 

^bodies Mineral nghtB— A permanent tenure-holder has no 


leaving iu> 
heirs Will 
the tenure 
revert to the 
zemindar or 
will the 
Crown take 
it by e.schcat ? 
Give rrisons. 
B. L. ^23 (b), 

1925 (b). 

1914 (a). 


right in the siib-'Jjoil unless expressly granted by the lease and 
and -ub-soil is made the subject matter of the grant. 
(47 * '*•' 05) The mere fact of a lease being permanent,. 
tiTi- . ir :vu\ heriable does not necessarily carry with it 
the rigb' ' ill'- minerals. (29 C. W. N. 735 ; 44 Cal. 585 ; 
50 C. L, J. 30 I*. C.) 

8ub-letting of permanent tenures— .Sec. 179 pres- 
cribes that ^'nothing in this Act shall be deemed to prexisnt a 
holder of a permanent tenure in a permanently-settled area 


from granting a permanent fnukardri l^ase on any term& 
agreed -m between him. and -his tenant.” 



RAIYATjI holding at fixed rates. 

CHAPTER IV. Rtiiyats holding at fixed' 
rates. (S. 18). 


Note — This Chapter deals with the rights and liabilities 
of the raiyats holding at a rent or rate of rent fixed in 
perpetuity. 

1. Iiicidents of holdings at fixedTri^tes.— (r) 

A raiyat holding at a rent, or rate of rent, fixed in 
perpetuity — 

(a) .shall be subject to the same provisions with 
respect to the transfer of, and succession to, his boldi>ig 
the bolder of a permanent tenure, • 

(d) shall not be ejected by his landlord, except on 
the ground that he has broken a condition consistent 
with the provisions of this Act, and on breach of which 
he is, under the terms of a contract between him and 
his landlord, liable to be ejected, 


Incidents ui 
holdings lit 

fixed, ratfs 

• 

What are 
the righc'^ 
attaching tf» 
Ijjie, holding of 
a ;aiyat who 
holds at a 
rent or rate 
of rent fi\ed 
in perpi;tnit>? 
B. L. 1904. 


(i’) shall be deemed to be a settled raivat of the 
village if he complies with the conditions &*et forth in S. 
2.9 ;%id 


(d) shall be entitled— 

(i) to plant, 

(iV) to enjoy the flowers, fruits and other products 
of, 

{iii} to fell, and 

(ip) to utilize or disposeof thf timber of, 

any tree on the land comprised in his 
holding. 

(2) The provisions of sections 23A to 38 (both 
inclusive),sha!l not apply to raiyats holding at fixed rates, 
even though such tmyati have a right of occupancy in 
the lands of their hodings. (S. 18). 

Note— This section has been amended by Act IV^ 
1028 by the addition of clauses (^) and {d) and Sub-BCc. (3) 
The amendments make it clear (/) that a raiyat at a rent or 
rate of rent fixed in -perpetuity can acquire the status &f a 
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. ^ settled r.aiyat af a village by -complying with the provisions 
oLS. 20 [Sub-sec.(i)Cl.(^)J fr'/) that he has rights to the 
trees on the ^and comprised in his holding [Sub-sec. (i),cl. 
(ifl] and (tti) that Ss. 25 A to 38 do not apply to him. even 
if he may have a right of oc(*upancy. [Sub-sec. (2)] 

Scope of the section — Sec. i8 merely declares the 
general statu^' of raiyats holding at fixed rates, and must be 
read wtth Sec. 50 which embodies the rules and presumption 
^ relating to fixity of rent. 

‘•Rent or rate of rent fixed in perpetuity”— A 
rfifyat whose rent or rate of rent is fixed in perpetuity is a rai* 
yat at fixed rate. A raiyat paying as rent a fixed quantity of 
paddy is a raiyat at fixed rent. (37 C. L. J. 52 ; 36 C. T-. J. 
220 ; 63 L 592). When rent was originally fixed at the rate 
of 2 as. fier Bigha and subsequently on the discovery of an 
additional area the excess area was assessed at 2 as. per 
Bigha and it was agreed that on the discovery of furthei* 
exce.ss land jthd same would be assessed at the same rate, 
^ifA/that the rent was fixed in perpetuity at 2 as per Bigha. 
(35 C. 1 .. J. 138). 

Transfer and Suooession— Sec. i8 does not make 
all the incidents of a permanent tenure applicable to a raiyat- 
holding at fixed rate, but makes only the provisions wi:h 
respect to trannfet (Sec. ti ) and succession (Sec. 15) 
applicable. (5 C. L. J. 413). J[Read Secs. 11 — 17 of the last 
Chapter and notes thereunder.] The Provisions as to 
enhttvce " n* of rent have no application here because the rent 
or I ate of rent is fixed in perpetuity. 


, Transferee of 
a .share of a 
holding at 
ixed rate 
entitled to be 
^ recognised as 
a tenant. 


By the extension of Secs. 11—17 to raiyati holdings at 
fixed rates, they are made heriiabte^ transferable and h't/ueath- 
able and such raiyats are made liable to register all voluntary 
transtrrs .1 .d notify all '-nr cessions and they have to pay the 
landlouPs fees. The law also recognises the transfer of a 
share of a bolding at fixed rate subject, however, to the 
provision of Sec. 88 and entitles the transferee to claim to 
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be regarded as one of the tenants m respect of the •holding 
(24 Cal 433), The word “transfer” in Cl. (a) includes lea^e, 

‘ind so a raiyat at fixed rent in granting l^^ases is* not governed 
by S. 85 of the Act, as S. i8 controls S. 85. (25 C. W. N. g ; 

19 C. W. N. 1127). 

Eljectnient — Raiyats at fixed rates are also in the same 
position as tenure-holders as regards ejectineht except that 
if a raiyat holding at a fixed rate of rent is liable to eject- 
ment for breach of a condition of his contract, that condition 
must be consistent with the provisions of this Act ; whereas, 
m the I'ase of a tenure-holder similarly liable to ejcctiDeirrt, 
the coiiuluon the breach of which renders him liable to 
ejectment, needs only be consistent with the provisions of 
this Act, if made after its commencement 0 (Vide Sec. lo). 

Clause id) of See. 18 restricts the right of the landlord 
10 eject this class of raiyat from his holding to the case of 
bleach of a condition consistent with the provisions of this 
Art on breai'h of which he had contracted that* he should be 
subject to ejeement. In other words, the clause rec|uires two 
tdements before a raiyat holding; at a fixed rate can be 
ejected : — (i) tnat there should be a condition in the contract 
between the parties on breach of whic h he should be liable 
to ejectment, and (2^1 that the condition should be consistent 
with the provisions of this Act whether the contrac t was 
made before or after the commencement ot the Act. [It 
will be noticed that this latter reservation does not apply to 
perinanent tenure-holders if the contract was made defore the 
commencement of the Acf.J Thus a condition by which a 
raiyat holding at a fixed rate would he rendered liable to 
ejectment for arrears of rent is null and void, such condition 
being inconsistent with Sec. 65 of this Act. There is no 
provision in the Act for ejectment of raiyats at fixed rates 
on the ground of user of the land in a manner which renders 
the land unfit for the purposes of the tenancy/ similar to 
that in S. 25 Cl. (a'i which applies in the case of occupilney- 
raiyats. • * 
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* 

Fixed ruyat, if oan aquire statiui of settled 
rdiyat or right of oocupa&oy :«-->Under the old law 
(Acts X of 1859 and y II I B. C. of 1869), a fixed raiyat, if he 
was in possession of the land for 12 years continuously as a 
raiyat became an occupancy raiyat as well. So, Sec. 37 ot 
the Revenue Sale Law speaks of an occupancy raiyat at fixed 
rate. According to J>ec. 19 of the B. T. Act, a person who 
had an occupancy right in respect of any land before the 
passing of the Act shall have a right of occupancy in that 
land. So, fixed raiyats, who had occupancy right before the 
(fe^sing of the B. T. Act, are still occupancy- raiyats. 'Uhiis in 
Ickhamoyi v. Kailas Chandra (18 C. W. N. 358) it has been 
^/r/that a raiyat at fixed rate could acquire a right of occu- 
pancy under the old law and as such the said right continued 
after the Bengal Tenancy Act under Sec. 19. Similarly, it has 
been held\n Likht Chat an v. Hamid Ali (27 C.L.J. 284) that 
a j'aiyat who acquired a right of occupancy before the 
passing of the* Bengal Tenancy Act can retain the privileges 
of an occupancy raiyat although his rent has been fixed in 
perpetuity by virtue of which he becomes a -raiyat holding at 
a fixed rate. The ruling in 8 C. W. N. 251, 860 and 21 Cal. 
129 also are to the same effect. But decisions are confiic ting 
as to whether a fixed raiyat can acquire a right of occupancy 
or the status of a settled raiyat under the present Act. In 
Bhutnatk v. Surendra (13 C. W. .N. 1025 ; ii C. L. J. 98) it 
has been held that undfer the present Act, a raiyat at fixed 
rate does not acquire the status of a settled raiyat or a right 
of occupancy by occupation of the land for 12 years. In 
Ickhamoyi v. Kailash (18 C. W.N. 358) it has, however, been 
decided that the case Bhutnatk v. Surendra is no* authority 
for holding that a person who claims the higher status of a 
raiyat at fixed rate cannot, if the claim is disallowed, fall 
back upon and establish, if he can, the lower Status of an 
occupancy faiyat. In Abdul Cant V. Mokhutali (20 C.W.Nf. 
i85f it has been held that a person who takes the tenancy 
originally as a raiyat at fixed 'rate may not thereby acqOfcre 
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an occupancy rights but a person who has already acquired 
occupancy right, cannot by obtaining a grant of fixed rent 
lose that occupancy right, lUit it has bf cn held in Sarhe^war 
V. Bejoychand (26 C. W. N. 15 ; 34 C. L.J. 233 ; 49 Cal. 280) 
that a raiyal at fixed rate may become a settled raiyat of the 
village under Sec. 20 of the B. T. Act and thus acquire a 
right of occupancy within the meaning ofS,«i. Similarly, 
in Tarini Charan v. Srlsh Chandra (32 C. W. N! 587^ it has 
been held that a raiyat holding at a fixed rent may acquire 
the right of occupancy and so an occupancy raiyat may* 
accjuire the status of a raiyal at fixed rent. The above 
":onfli(„i 01 decisions has, however, been set at rest at by Act IV 
of 1928 by the insertion of CL (tf) of Sub-sec. fi) which 
clearly lays down that a raiyat at a fixed rent may ACipiire a 
right of occupancy in the lands comprised in his holding if he 
complies with the conditions set forth in Ss. 20 ; but the 
provisions of Ss. 23-A to 38 shall not apply to such a raiyat. 
[Sub-S. (2)]. • 

Protected interest — The interest of a raiyat at fixed 
I rent is a protected interest under new clause ( ^) of S. t 'o 
• Prior to the insertion of this clause by .Act IV of 1928 0 ■ < 
was a conflict of judicial opinion on the question whether 
interest of a raiyat at fixed rent was a protected interest o> 
not. In Bhutnath v. Surendra (supra) ^ it was held that the 
interest of a raiyat at fixed ret\t was not a protected interest. 
The contrary view was taken in Satbetwar v, Bejoychand 
(supra). In Midnapore Zemindary Company v. Sadhumoni 
^54 Cal 681) it was held that the right of an occupant y raiyat 
who subsequently acquired the right to hold at uxt^l rent 
continued to be a protected interest within the meaning of 
S. 160 B. T. Art. 

Bight to trees— Cl. (d) inserted by Act IV of 1928 
makes it clear that a raiyat at fixed rent has rights to the 
trees on the land. comprised in his holding. Even rgibr to 
Act IV of 1928, it was helddn some casesthat a raiyatt.stt a 
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fixed r(Mt had the right to cut 'and appropriate trees. (21 C. 
Wi N. 636 ; 76 I. C. 990). 

CHAPTEilR IV.**A. Provisions as to transfers 
of tenures and holdings and landlord’s 
fees. (Ss. 18- A — 18-C). 

••a 

1. Notwithstanding anything contained in sectkin 
13 of the Indian Evidence Act, nothing contained in 
any instrument of transfer to which the landlord is not 
a ]>arty shall be e%nden<'o against the landUtrd vd' the 
piB|-manc*n<'e, tlie amount or fixity of rent, the aiea, the 
transferability or any incident of any tenure or holding 
referred to in such instrument. (S. j8A). 

2. I'he acceptance by a landlord of the landlord's 
^ fee payable under Chapter 111 or Chapter IV in respect 

of any tenure oi holding shall not operate — 

(a) as an admission of the permanence, the amount 
or fixity of rent, the area, the tiansfcrabilily 
or any incident of such tenure or holding, or 
(^) as an express consent iindei section 88 to the 
division of siu'h tenure or holding, or to the 
distribution of the rent payable in respect 
thereof. (S t8B). 

3. All landlord's fees and landlord's transfer fees 
de[)osited with the Collector before or after the 
aimmencement of the Bengal Tenancy (Amendment) 
Act, 1928, under Chapter III. IV or V and all fees 
deposited with the Collector under sub-section ( i ) of 
section 48 H shall, unless accepted or claimed by the 
landlord within five years from the date of service of 
notice, be forfeited to the Government to be credited to 
the District Boards within the respective jurisdictions of; 
which such fees accumulate, (S. 18C'. 

CHAPTER V. — Occupancy raiyato. 

(Ss. 19-40) 

This is one of the most important chapters of this Act. 
It deals with the rights and liabilities of the occupancy 
xaiyats and the settled ratyats* , , 
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A — General (Ss. 19—22), 

1(0 Continuance of existing -occupancy 
rights. — Every raiyat who imme&iately before the 
commencement of the Bengal Tenancy Amendment Act 
of 1928 lias, by the operation of any enactment, by 
custom or otherwise, a right of occupancy in any land, 
shall, when that Act comes into force, havt? a right of 
occupancy in that land * 

(2) The exclusion from the operation of this Act by 
a notification under clause (ii) or clause (iii) of Sub-Sec 
3 of Sec- T of any area or part of any area referred to yi 
those clauses shall not affect any right, obligation or Aa- 
bility previously acquired, incurred or accrued in refer- 
ence to such area or part thereof. (S. 19). 

Note.— This section preserves in express terms all the 
existing rights of occupancy already acquired befoie the 
commencement of Act IV’ of 1928 either under the express 
provisions of any of the previous enactments, under custom 
or otherwise. So, if a raiyat had a right of occupancy, 
whether by v irtue of custom or any enactment or otherwise, 
immediately before the commencement of Act IV of 1028, 
such right would continue under this Act. Thus, a raiyat at 
lixed rate could acquire a right of occupancy under the old 
law and as such the said right continues under this Act, ' 18 
C. W. N. 358). Similarly, a right of occupancy acquired in 
chakran land (44 C. L. J. 271 ) or in an undivided share of a 
holding under Act \MII li. C. of 1869, continues under this 
Act. (8 C. W. N. 751). The Act, of course, does not revive 
rights which had already been extinguished (^6 C. L. J. 149). 
Then ag^in, although the Act does not apply to any area 
constituted a Municipality or to the town of Calcutta, {Vide 
See. l) such exclusion from its operation, will not affect any 
right, obligation or liability previously acquired, incurred or 
accrued with reference to such area ; consequently, if any 
right has already accrued in any land which is subsequently 
made a municipal arek or, included within the town, of 
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acquired f 

B. L. 1891, 
.1896, 


Define a 
settle raiyat. 
B.L. i 897 » 
i 899» 190a. 
19*3 (a)» 

1916 (h). 
How is the 
status of a 
settled raiyat 
acquired f 


Calcutta, such right shall continue to exist and the provisions 
of.this Act will apply to such land, inspite of the provisions 
of Sec. 1. ( ^3 C. W. N. 1007 ) 

“By the operation of any enactment.”— These 
enactments are Act X of 1859 and Act VI 11 (R. C ) of 1869. 
These Acts provided as follows : “Every raiyat who .shall 
have cultivate or held land for a period of 12 years shall 
have a right of occupancy in land so cultivated or held by 
him whether it be held under a p^ittah or not, so long as lie 
pays the rent payable on occount of the same ; but this rule 
dtocs not apply to khamar^ ni^jote or sir land belonging to 
the proprietor of an estate or tenure and let out by him on 
lease for a term of years or from year to year nor ( as res- 
pects the actual cultivators) to land sublet for a term of years 
or from year to year by a raiyat having a right of occupancy. 
The holding of the father or other person from whom a 
raiyat inherits shall be deemed to be tlie holding of the 
raiyat within the meaning of this section.” 

Bight of oooupanoy. — This has been nowhere defined 
in the Act. Mr. Field defines it as follows : “It is the privi- 
lege of continuing to hold the land, in which such right has 
been acquired* as long as the rent legally demandable for 
the same is paid.” It is rather in the nature of a personal 
privilege, than a substantive proprietary right. ( 22 W. R. 
27i F. B.) Rights of occupancy can not be created by grant 
or contract. (2 Pat 41$}, It is a statutory right which is 
not conferred by a gift from a proprietor. (31 C. W. jN. 24 
P. C ; SI Cal. 631 P. C ) 

2. Definition of settled raiyat. — (i) Every person 
who, for a period of 12 years, (whether wholly or panly 
before or after the commencement of this Act) has con- 
tinuously held as a raiyat land situate ip any village 
(whether under a lease or otherwise) shall be deemed 
to have become, on the expiration of that period, a 
isetdfd raiyat of' that village. 

* • Ne^e.— Sec. sto prescribes the mode by which a cultiva* 
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tor might become a settled ralyat of a particular village, Iwt iransfcf 
while the succeeding sections deal'^nth his rights and status. 

This section which is the result of an attempt to *re-habilitate yat right of 
the kkudkhast or the “resident raiyat” of the Regulations in 
his established hereditary right in the land he cultivates, so 
long as he continues to pay the rent justly demandable from , 

him with punctuality and to givd reasonable secdntV to him 
in the occupation and enjoyment of his land has made a X2 years, 
great change in the rent law of the province. Under the *9X9 (a). 
jld law it was necessary for a raiyat to have been in occupa- * 
tion of the same land for the statutory period of li ye»s 
liefore he could accjuire a right of occupancy ; and if he took 
lip fresh land in the village the fact that he had held some 
other land in the village for more than twelve years did not 
give him any right of occupancy in his new acquisition till he 
had held it for 12 years. Landlords sometimes took advan- 
tage of the law and prevented raiyats from acquiring a right 
of (xrcupanry by changing the lands of their holdings before 
the expiration of the statutory period. This device has been 
put a stop to by the present Act. Under the present law, in 
order to become a settled raiyat of a village, the raiyat must 
have held “as a raiyat*' some land in the village, continuously 
for a period of 12 years wholly or partly, before or after the 
•commencement of this Act and cither under a lease or other- 
wise. It is not necessary, therefore, that he should continu- 
ously hold the Same land. But this rule docs not apply to 
4 hur or dearah land or land held under the custom of 
utbandi, which must still be held for 12 years before a right 
of occupancy can be acquired therein. (Vide 3 ec. 180 post) 

Mor does it create a right of occupancy in favour of a raiyat 
who holds the landlord’s private lands under a contract for 
a term years or from year to year. 


“Held land as a raiyat.”-^Tenants could acquire Discuss if 
rights of occupancy even although the person or pqfsons 
ouder whom they held the land had tio title to it. ( 19 W. aquired— 



(«) unclci » 
trtfspasscr, {d) 
by a •tres- 
passer, (r) in 
a pr(*i>rietc>r’s 
private land, 
{d) in the 
homeslend 
Aahd (*f a 
raiyat and 
<tf) by an ur»- 
der-raiyat ? 
B.I. iQx6/bJ. 
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338 \ 3 Cal 560 ) See notes under S. 3 (17) and S. 5 iintif 
iVccordingly, if a person in wronjjful possession of land let 
it out to a ratyat wh^ held it for the full tatutory pei iod 
upon payment of rent, the raiyat acquired the statutory right. 
But although rights of oc< upancy could be acquired under a 
person having no title in the land, a trespasser himself can- 
not acquire sftiy such right. In order to have the benelit ot 
the enactment, he must be a bonajide raiyat. Accordingly 
the possession of a trespasser or a middleman or of a person 
»vho held not in his own right, but meiely as a servant ot 
iW>thei, lb not regaided as gi\ ing rise to a iighi of occu- 
pancy nor can the pobsession of a lessee, however long 
continued, or of a co-shaiei holding unde» another co-sharei 
give birth to that right. Noi can possession obtained and 
continued by fraud create any right of occupancy. It is 
not, however, neccssaiy that the laiyat should himself ( ulti- 
vate the land in his occupation. U the land is ac<(uired 
primarily foi that purpose, cultivation earned on by any one 
of the methods indictUed by Sec. 5, Snb-Sec. Is), would 
impress on him the .status of a settled laiyat of the village ; 
in other words, so long as he does not sevci himself entirely 
fiom the cultivation of the land and make h’mself a mere 
receiver of rent, he retains the charat ter of a raiyat. 
(Finucane). 'Fo use the land as a raiyat does not necessarily 
require that it should be cultivated ; it may be used as a 
homestead within the iheaning of S. 182 (72 I. C. 640). 

An occupancy right can not be accjuiied by a pci son who 
is in possession as a ticcadar^ (62 1. C. 622). .\ raiyat may 

acquire a right of occupancy by holding over. (33 A^al. 4*59). 
Where a tenant holds over after the expiration of his lease 
he does so on the terms of the lease. (2 C. W. N. 303). A 
raiyat holding ovei may acquire a right of occupancy and 
he cannot be ejected from the agricultural lands if he has 
acqu^ed a right of occupancy while so holding over after an 
expired lease. A suit for ejectment of an occupancy raiyijt 
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from lands included in his lease for non-at^ricultural 
pui poses after the expiry of the lease is maintainable but the 
tenant cannot be ejected from the a^ricuhuraU lands if be 
has acquired a right of occupancy therein (33 Cal. 459.) 

Eaiyats at fixed rent— See notes under S. 18 at p. 70 
supra, 

Under-raiyat — Prior to Act IV oi 1928, iftider-raiyats 
» ould acquire occupancy rights by custom or usage. rhi.s 
customary right has been recognised by statute in S. 48G. 

Oooupancy right in undivided share of a holding. 
—Under Act VI 11 B C. of 1869 a raiyat could acquire a light* 
of occupancy in an undivided share of a holding and it seems 
that the status of a settled raiyat and consequently a right of 
jccupancy may be accfuired in respect to an undivided share 
of land under this Act. “The word used in this section is 
holding nor the words used are 0/ /a;i//but the 
word u.sed in this section is land \ and the word land includes 
an undivided share of land ; it, therefore, seems that the 
status of a settled raiyat and conse<iuenlly a right of occu- 
pancy may be acquired in respect to an undivided share of 
land, although the tenancy in such undivided share may not 
amount to a holding as defined in the Act. Take the follow- 
mg example : X and Y are the owners of a certain estate ; 
X grants a raiyati lease of his one-half share of the land to 
15, and Y grants a raiyati-lease of his one-half share of the 
same plot to A A and 15 under the%e circumstances may 
enjoy the land either by partition or they may jointly 
cultivate and divide the crops. If they jointly cultivate and 
hold the land for 12 years continuously, each of them will be 
a settled rhiyat of the village. The principle underlying the 
decision in the. case of Sarifennussa v, Safarabdi (16 C. W. 
N. 276, notes-portion ; 2i C. L. J- 592 at p. 295) will show 
the con ectness of the view of law stated above. Sub-Sec (4) 
of this section also favours the aforesaid view of the law.” 

B, T, Act^ pp. 140 foot-note.) Now that the defiifltion 
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ot “hokling'* has been amended by Act IV of 1928 so as to 
include an undivided share of a holding (provided it forms 
the subject of a separate tenancy) there can no longer be any 
question as to the acquisition of occupancy right in an 
undivided share of a holding (provided it forms the subject of 
a separate tenancy.) 

( f A \ A person shall be deemed, for the purposes 
of this section to have continuously held land in a 
village, notwithstanding that such village was defined, 
surveyed, and recorded as, or declared to constitute, a 
village at a date subsequent to the commencement of 
*t!ie said period of 12 years. 

(2). A person shall be deemed for the purposes of 
this section, to have continuously held land in a village 
notwithstanding that the particular land held by him 
has been different at different times. 

Note. — Under the old la\v a right of occupancy could he 
acquired in a particular plot of land only by holding the 
same plot for 12 years. Under the present law, however, 
this is not necessary. Now a raiyat is a settled raiyat of the 
village and has an occupancy right in all lands in the village 
in which he, or the person whose heir he is, has held any 
land for 12 yeaiis. [But it Is doubtful whether a rcaiyat can 
become a fettled raiyat by holding during yeais different 
plots of land in the same village und^r different landlords 
or whether he must hold his • land under one and the same 
landlord. “From the phraseology of the enactment, however, 
it seems to he clear that a cultivator holding different plots of 
land under different landlords in the same village for the 
statutory period fulfils the condition required bv the law.” 
(Finucafte).] 

A person shall be deemed, for the purpo.ses 
of'this aection, to have held as a raiyat any land held 
as’n raiyat by a person whose is. 

In computing the period of 12 years for the- 
aviui$itidn of the right of a settjled raiyat, raiyats are entitled 
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to add to their own possession the time during wluch the 
person from whom they inherited the land had been in 
occupation. It is only the occupation of ^the father or other 
jierson from whom a vAiysLt tnhertys that could be counted to 
make up the period of twelve years. The occupation of 
a predecessor-in-interest or a vendor Could not be so counted. 

(jV Land held by two or moVe co-sharers as a 
uiiy iii-holding shall be deemed, for the purposfes of this 
section, to have been held as a raiyat by each such co- 
sharer. 

Note. — The status of a settled raiyat can be acquired by 
:i cultivator who has held any land in the particular village 
foi twelve years continuously, either by himself, or jointly 
with others for the whole period or part Of the time. Thus 
when two or more persons have held land in the village 
jo nt!y or partly jointly and partly severally, each of them 
acquires the status of the settled raiyat and acquires the 
right of occupancy in any land let to him separately. 

(5) A person shall continue to be a settled raiyat 
of a vilLige as long as he hc)lds any land as a raiyat in 
that village and far one year thereafter. 

Not© — The status once acquired is not lost by mere 
abandonment of the holding and removal Lorn the village 
unless the absence from the village lasts for more than a 
a year. So that a settled raiyat who has given up his 
holding and removed to another#locality, if he return to the 
village within the space of one year and takes up another 
holding, although under a different landlord, will not lose his 
status. 

(A) If a raiyat recovers possession of land under 
Sec. 87, he shall he deemed to have continued to be a 
settled raiyat notwithstanding his having been out of 
pt^session for more than a year. 

Note. — If a raiyat holding land in a particular village is 
evicted by his landlord and he recovers possession under the 
provisions of Sec. 87 of thfe Act,' the period during which hp 
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^ 4 ^ 

was so out of possession will count in his favour, even though 
it may exceed a year. 

(7) If iti any proceeding under this Act, it is proved 
or admitted that a person holds any land as a raiyat^ it 
shall, as between him and the landlord under whom he 
holds the land, be presumed for the purposes of this 
section, until the contrary is proved or admitted, that 
he has for t\felve y^rs continuously held that land or 
some part* of it as a raiyat. (S. 20). 

Note — The effect of the presumption under this sub- 
section IS to put the onus of proof on^ the landlords to 
disprove the assertion on the part of their raiyats of their 
having held land continuously for twelve years. The 
presumption in Sec. 20 (7) is however for the purpose of that 
section and it cannot be extended for the purpose of Sec. 
180. Consequently the presumption does not apply to the 
ocxupants of chut or dearah lands who, if they allege that 
they have been for 12 years in continuous possession, must 
prove the allegation (3*t Cal. 444). 

Neither a suit by a tenant to recover lands from the land- 
lord of which he alleges he has been dispossessed nor a suit 
for rent is a procefdi’njjf under the B. T. Act within the 
meaning of Cl. 7^ Sec. 20 ( 16 C. W. N. 398 ; 35 Cal. 331) ; 
so much so, the presumption under this section does not 

When does arise in such suits. (14 C. W. N. 335 : C. L. J. 364). 

' a * ‘settled 

faiyat” ac- 3, Ct) Every person ‘Jirho is a settled raiyat of 

quire a right a village shall have a right of occupancy in all land for 

of occupancy time being held by him as a raiyat in that village, 
in any land v 1 t . 

in his village ? (2) Every person who being a settled raiyat of a 

> Are thQte any village at any time between 2nd March, 1883 ( the date 
vexceptions to which the motion was made in the T^egislative Coun- 
'B*L cil for leave to introduce the Bengal Ten.incy Bill) and 

^ what a^le commencement of this Act .shall be deemed to have 
Tights of a acquired a riglu of occupancy in that land under the law 
settled raiyat? then in force, but nothing in this sub-section shall affect 
. B. L. 1817* any decree or order passed by a Court before the 
* 9*1 (b) comnticncement of this Act (S. 21), 
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’Note— A settled raiyat of k village acquires a rights 
af occupancy in the other lands which he holds as a raiyat. 

(19 C. W. N. 149). But if a person if; a tenure-holder in 
lespect of certain land in a village, the fact that he is a 
settled raiyat of any particular land in the village will not 
give him a right of occupancy in the other lands whi<.h he 
holds. (7 C. L. J. 475 )- * * , 

Sub-sec. (2) has restrospcctive operation md should be 
read with section 178 pos/. The object of this sub-section is to • • 
protect raiyats who may have been induced, while* the Rill was 
before the Council, to contract themselves o ut of their rights 
.if occupancy conferred by the Act. This object is given 
further effect to in Se<\ 178. 


Distinction between Settled raiyats and 
Occupancy raiyats — There is a distinction between an 
occupancy raiyat and a settled raiyat, for although every 
settled raiyat has occupancy-raiyat, every faiyat having 
right of oc:rupancy need not necessarily be a settled raiyat 
of the village w'here his holding is situate. An occupancy 
light may be acquired by purc hase while the status of a 
'.ettled raiyat is ac quired by cultivating any land in the 
village as a raiyat for 12 years or by inheritance from a 
raiyat who has done so. The status of a settled raiyat as 
defined in Sec. 20 cannot be transferred and conseqjently 
everj^ settled raiyat has a riy^lft pccupancv but every 
occupancy raiyat is not necessarily a seif led raiyat. (3 C. L. 
J. 285). Suppose A is a settled raiyat and consequent- 
ly an occupancy raiyat, and suppose B purchases his holding ; 
as soon B purchases it he becomes an occupancy raiyat, 
although he is in possession of the bolding for one day ; 
So he is an occupancy raiyat without being a settled raiyat 
holder of an occupancy tight who is not a settled raiyat 
of a village merely has occupancy right in the holding 
which he has acquired by purchase. If he tiaikes up oiiher 
Manias for cultivation, he will not obtain occupancy right itl 
6 


settled TaiyAi 
and 

occupancy 
raiyat f 
P. L. 1918(b), 
19*5 (a), 

* 9*3 (a). 

1925 (b), 

1926 (b), 

P, L. 1912. 

Are all oc- 
cupancy rai- 
yats settled 
raiyats ? 

B. L. 1899,, 
1918 (a). 

**A11 settled 
raiyats are 
occupancy 
raiyats, but 
all occupancy 
raiyats may 
not be settled 
raiyats.” 
Explain t^nd 
examine the 





rHE BENGAL TENAUCY ACT. 


:orrectness or^^them, until he has held lands' in the village as a raiyat for 


12 continuous years, A settled raiyat on the other hand 
proposition, obtains a right occvpancy directly he takes up any frrsh 
^*ao*(bV Kuldip v. Chatur Singh ( 3 C. L. 285) Rampini J. 

' observes : — “An occupancy right may be acquired by 

5hojv that purchase but the right of a settled raiyat can only be 

im:yTS^r acquired by a ‘continuous holding of land in the tillage for 
need not 12 years. The mere fact that a person has an occupancy 
&ra*settled 1 t holding in a village does not give him a right of occupancy 
raiyau in his other holding in the same village unless he is also a 

t., 1^. 16 (b), raiyat and the status of a settled raiyat can not be 

transferred and consequently though every settled raiyat has 
a right of occupancy every occupancy raiyat is not necessarily 
a settled raiyat/’ 

^ '‘A raiyat who has held any land in a village for 13 years 

stak'd raiyat. by himself or partly by himself and partly through the 

Is t necessary pgygQp, whom he has inherited is a settled raiyat of that 

tt:at an Of,' ^ . 

cupancy raiyat village. He'has occupancy right not only in that land, but 

should neces- all other lands in that village forming part of his 

sadly 1>e a , , 1 • • 1 • 

raiyat ? holding or which he may at any time add to his holding. 


5hojv that 
‘very occin>- 
jney raiyat 
need not 
. necessarily 
t)e a settled 1 
' raiyat. 

I'., r.. ’16 (b), 


Oofme ^ 
stak'd raiyat. 


B. L. 1921 His status as a settled raiyat passes 10 his heir but it can- 
Tl\us all occupancy-raiyats who have acquired 
the occupancy right through the occupation of land for iz 
yeats or by inheritance from one who held for that period 
should be recorded as settled raiyats. The only remaining 
class of occupancy raiyats are those who have purchased 
»he occupancy right, but have not held the land 10 which it 
IS atuched for 12 years or who have inherited from such 
purchasers, the term of (2 years from tbe purchase bring 
still unexpired. These alone sbo.uld be t.ecotded as occupancy^ 
raiyats." (Settlement Manual). ' 

Are then- BobteiotioiiB on fclie 'acquiaitioD of occupancy 

any cases rigfctfl.-r-Notwithstanding the providCDft of this section 
where a . raiyat ^qp^ncy rights cannot be acquired in a proprietor's 

cannot at all . ^ \ ^ .. 

aeqeh^ private lands (known, in ^ngal, as , ntj or. . 


Are then- 
any cases 
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nij-iot€^ in Behara:/fA/, «//, sfr or khamai) when shch lands^ancy right 
are let under a lease for a term of years or under a Idasc ^jie^hc 
from year to year (S; ii6). As has-been already pointed do so undt^r 
out. settled raiyats do not acquire occupancy rights in ckur^ 
dearah or utbandi until they have held the same land B. L. I9i5(h} 

for 12 continuous yearS' (S. 180). Occupancy-rights cannot be » 

acquired \tighatu*ali lands also. “I think thaPupjon principle, 
having regard to the nature of Ghutwali lands* the acquisi- 
tion of occupancy right in these lands is inconsistent with 
the incidents of such tenures/* Maclean C. J, in 33 Cal. 

630)* A raiyat who has a right of occupancy has the ,Sdme 
right in land accreted to his jote as he has in the jote. An 
occupancy raiyat is entitled to the benefit of Sec. 4, Cl. (i) of If a land 

Reg. XI of 1825, and when there is an accretion to his hold- 3;Ccretes to 

the holding 

mg, he IS entitled to hold the lands as an accretion to his ofanocoup- 

jote. (21 Cal. 233). But where there is no right of occupancy ancy raiyat, 

, . , j f • 1 . . who is onti- 

m the parent land, no such right car. annex to the accretion it P 

(33 Cal. 444)- ’ B. L. 1906. 

The acquisition of occupancy right is restricted to 
land held by the raiyat in the village or villages in which he 
a settled raiyat. Rut, as already observed, no such right 
can be acquired under the Act in land* which is neither 
agricultural nor horticultural and is situated in a town or 
suburb and used for trading or residential purposes. (6 Cal. 

652). As regards a right of occupancy ^ in lands 
under the present Act, if the homestead be part of an 
agricultural holding — the tenant can acquire the right of 
occupancy ; but if it is not part of an agricultural bolding^ 

.he ma/ acquire a right of occupancy in the homeste^ land, 
subject to the provisions of S. 182 post. 


^ Rights of oecuponcy could be acquired in Chakran^ GAofteaf and Chau- 
kidari-ehakran lands under the. old law' and where' ao acquired they would 
beeontin'ied undev the premnt ^ Such righta ‘ bennot, .hoiAT^ver, bo 
acquired under the present Aot'. , 
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a a kabuliyat 
eecitcd in 
J75 there 
as a stipu- 
,jtion that 
raiyat 

-buld never 
;;quire any 
jht of 
jcnpancy in 
‘C holding. 

' , the contract 
:Jid? Will , 
‘ .make any 
terence if 
kabuliyat 
'* IS executed 
' 1890. 

U 1919 ( 1 >). 


Oontracts barring acquisition of occupancy 
right. — This section has to be read with Sec. 178 posf, 
which provide8*that {\\ ‘'nothing in any contract between 
a landlord and a tenant made before or after the passing 
of this Act fa) shall bar in perpetuity)# the acquisition of an 
occupancy right in land or (b) shall take away any occupancy 
right ic existence at the* date of the contract (2) ‘'nothing 
in any contract made between a landlord and a tenant, since 
the 15th of July, 1880 (the date of the Kent Commission's 
Report) and before the passing of this Act, shall prevent 
a rliYat from acquiring in accordance with this Act, an 
occupancy right in land** ; and (3) '‘nothing in any contract 
between a landlord and a tenant after the passing of this 
Act, shall prevent a raiyat from acquiring in accordance 
with this Act an occupancy right in land.'* But where a 
lease is granted bonafide for the reclamation of waste land, 
the acciual of occupancy right can be barred till the expiry 
of the term of thb lease : and where a landlord has reclaimed 
waste lands by his own servants or by hired labourer and 
then lets it out to raiyats, the accrual of occupancy right 
can be barred for 30 years. The accrual of occupancy right 
can also be barred in orchard or horticultural land, 
temporarily let nut for cultivation with agricultural crops. 
(S. 178, Proviso). 

4 Effect of acquiaition of occupancy right 
by landlord. — When* the immediate landlord of an 
occupancy holding is a i)roprietor or a permanent tenure- 
holder and the entire interests of the landlord and the 
raiyat in the holding become united in the same person 
by transfer, succession or in any other way whatsoever, 
^uch person shall have no right to hold the land as a raipt, 
but shall ho'd it as a proprietor or 'permanent tenure- 
holder, as the case may be. (But nothing in this sub- 

• agreeiMsiit buM'C’ the patting of the T. Act that a tenant would 
not acquire a right el occupancy during hit lifetime it valid and doet not 

opme wtHiin the prohibitory termt of S. 178. tuh^tee. 1 Ca), or tub-tec. 3 (ah 
<33Ct.l.l3S). 
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section shall prejudically aftect the rights of any third*^ 
person). 

(2) Nothing in this section shall prevent the acquisi- 
tion by transfer, succession or in any other way what- 
soever of the holding of an occupancy-raiya^ or share 
or portion thereof, together with the occupancy rights 
therein by a i^erson who is, or becomes, jftintly interest 
ed in the lands as a proprietor or a permanent t^ure 
holder ; 

Provided that a co-sharer landlord who purchases a 
holding of a raiyat at a sale in execution of a jPent 
decree or of a certificate under this Act shall net hold 
the land comprised in such holding as a raiyat but shall 
hold the land as a proprietor or tenure-holder, aa the 
case may be, and shall pay to his co-sharers a fair " and 
equitable sum for the use and occupation of tha same. 

The rent payable by the raiyat to the other co-sharer 
landlords at the time of the transfer shall be regarded 
as the fair and equitable sum until other wise determined 
in accordance with the principles of this Act regulating 
the enhancement or reduction of the rents of occupancy- 
raiyat. 

Note.-— The old Sec. 22 prevented any landlord from intcre 
holding lands in his own estate or tenure as*a raiyat. This ^oes a co- 
was considered unfair in the case of co sharer landlords, 

So long as under-raiyats have substantial rights there is no when he 

reason why co-sharer landlords should not hold as raiyats an 

^ ^ Occupancy 

holdings, of which they have come into possession other- holding ? 

wise than by exercise of their own legal powers to realise i9*6(b). 
rents in arrear. Hence the old Sub-sec. (2) has been omitted 
and’a proviso to the new sub-sec. (9). of Sec. 22 takes its , 
place. The new Sufi.sec (a) emphasises the change, in the 
law in favor of co-sharer landlords. 

(3). A person holding land asar temporary tenure- 
holder or farmer of , rents shall not, while so holding* 
acquire a right to hold as a raiyat any land comprised in 
h)s tei^porary tenure or farm. 



THE BENGAL TENANCY ACT. 




^iwhat •* Explanation , — A person having aright lo hold the 
xtent has the lands of an occupancy holding as a raiyat does not lose 
!ierger been subsequently^ holding the land as a temporary 

dopted in the tenure holder or farmer of rent. (S. 22.) 

Note.— This section enacts a rule of merger and is 
ula*s! bised on the maxim *‘^Nimo Potest esse tenens et dominus'*^ 

1. L. 1910(a). a person cannct^ at thte same time, be both landlord and 
tenant of th*e same premises. This principle has, however, 
been abrogated by Act IV of 1928 in respect of a co-sharer 
'landlord who acquires a raiyati holding otherwise than by 
piMchase at a rent sale^. See new Sub-Sec (2). 

§ab*sec. (i) deals with the union of the entire interests of 


Vhat jirovi* 
ions have , 
oen made 
n the B. T. 
ici as to the 
Wger or ex* 


igbts landlord and the laiyat in one and the same person. In 

upancy ? siich^a case the subordinate in^r^st becomes merged in the 
\ L. 1897. proprietory interest. And this would be the result whether 

•fleet of piu‘ tbf landlord acquires the raiyat’s interest or the raiyat the 

•base ])y one landlord’s. (But there is a leservation in favour of third 

oi^Iandlords though as between the transferor and 

jf an oecu- the transferee, the occupancy right shall cease to exist, the 

)ancy right result shall not affect prejudiciallv the rights of any third 

,1) as regards . r j . «» 7 

he landlord’s^ person.) 

imSr^faiylt*?t Sub-sec. (2) read with the Proviso enacts that if a 
B. L. 1896. ' co-sharer landlord acquires an occupancy-holding or a share 


or portion thereof otherwise than by purchase at a sale in 
execution of a rent^decree or ^of a certificate under the Act, 
'' the occupancy right * shall not become merged in the 
proprietory interest f [Sub-sec. (2)]. But if a co-sharer 


if, The kiw was different before Act IV of 1928. Prior to the amendment 
of 1928, if an occupancy-right in land was transferred to a co-sharer land- 
lord t proprietor or pennanent tennre-holder) the occupancy-right would 
merge in the superior interest of the landlord and would thus cease tb exist 
and such cosharcr landlord should have no right to hold the land as a raiyat 
but should hold it as a co-proprietor or joint permanent tenure-holder, sub- 
jeetto payment of a fair and equitable sum for the use atiddccupstion of the 
same. | OU sub-aec. 12) 1 

i* ft also seems that if an occupancy-raiyat acquires a share of the land- 
lord's right, the landlord being a proprietor or permanent tenure-holdor, tj;»e 
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landlord purchases an {en/ire) occupancy-holdhi^ ai a sale^ 
in execution of a rent-dectee or of a certificate under ^t Jus Act^ 
che occupancy- right shall become merged in fhe proprietory 
interest and the co-sharer landlord shall hold the land 
comprised in the holding not as a raiyat but. as a landlord 
subject to payment of a fair and equitable sum for the use 
a occupation of the land to his co-shafers. [Iarovise to Sub- 
sec. (2)] * 

Sub sections (i) and (2) have no application |o non- 
permanent tenure^holders. For one class of such tenuie- 
holders sub-section {3) makes provision. 

Sub section (3) coupled with the Explanation lays down 
that a temporary tenure-holder or farmef of rents shall not, 
during the period of his lease acquire a right of occupancy 
in any land comprised in his temporary tenure or farm. 
(Sub-sec. (3)]. But a person having a right of occupancy in 
lands does not lose it by subsequently becoming a temporary 
tenure-holder or farmer of rents in respect* of those lands. 
(Explanation), 

There will thus be merger of the occupancy- 
right in the landlord’s interest in the following three 
cases only t— (i) Where the entire interests of the land- 
lord (proprietor or permanent tenure-holder) and of the 
raiyat become united in the same person. [Sub-sec (i)]. 
(2) Where a co-sharer landlprd (proprietor or permanent 
tenure-holder) purchases an entire holding of a raiyat at 
sale in execution of a reni^decree or of a certificcUe under the 
Act, [Proviso to Sub-sec (2)]. (3) Where the raiyati-interest 
in . any land is acquired by a temporary-tenure-holder or 
farmer of rents within whose temporary tenure or farm such 
land is comprised. (But such merger would last only during 
— - — - 

occupancy right wouM not lease toeaiat. pereontmving occupancy 
right will not lose it on be coming a co-iharcr proprietor or permanent 
tenure-holder. [Sub-sec. (2)]. Note the words *'who is or 6^niA jointly 
liptercate'd" etc. ( Mitter A Mukherjee, p. 109 ). * 



THE BENGAL TENANCY ACT. 


the continuance of the temporary tenure or farm.) [ Sub- 
sec. is)]. 

There wiK be np merger in the followii^g cases : — (i) 
Where a co-sharer proprietor or permanent tenure-holder 
acquires the whole or part of an occupancy- holding othertvise 
than bv purchase at a sale in execution of a renUdecree or a 
certificate under the [Sub-sec. (2)]i (2) Where an 

occupancy«raiyat acquires the interest of a co-sharer proprie- 
tor or permanent tenure-holder. [See footnote at pp. 86-87]. 
(3) Where an occupancy raiyat subsequently becomes a 
tmporary tenure-holder or farmer of rents in respect of 
lands Comprising the holding. [Explanation]. 

Summary : — The effect of the provisions of this section 
taken with the rule, inclusio unius exclusio alterius, (the 
express mention of the one is the exclusion of another) 
would appear to be : — 

(]) If an occupancy right is acquired by the immediate 
landlord who is a sole proprietor or a sole permanent tenure- 
holder, the occupancy right ceases to exist irrespective of 
the mode of such acquisition. (2) If an occupancy righc is 
acquired by the immediate landlord who is a part- proprietor 
or a part-t>ermanept tenure-holder, the occupancy right 
ceases to exist if it is acquired by purchase at a sale in 
execution of a rent-decree or of a certificate under the Acts ; 
but it does net cease to exist, if acquired in any other mode^ 
of acquisition.* (3) If an*^ occupancy right is acquired by the 
immediate landlord who is a sole or part temporary tenure- 
holder (or a farmer of rents), the occupancy right does not 
cease to exist. (4) If an occupancy-raiyat acquires the whole 
of the immediate landlord's rights, when the lantllord is a 
proprietor or a permanent tenure-holder, the occupancy right 
ceases to exist. (5) If an occupancy-raiyat acquires only a 
share of the immediate landlord's interest when the land- 

* Th* law was different before the B. T. Amendmeot Act IV of t92S. 
See^ footnote p. 86 anpra. ,, 
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iord is a proprietor or a p^inanent- tenure holder, the 
occupancy right does not ctee to exist. (6) If an oqcu* 
pancy-raiyat acquires the whole or part of the immediate 
landlord's interest, when the landlord is a temporary 
tenure-holc(er (or a farmer of rents) the right of occupancy 
does not cease to exist. (7) A temporary tenure-holder 
or farmer of rents may not by holding land • during the 
continuance of his temporary tenure or farm accfuire any 
right of occupancy. 


B. — Incidents of occupancy-right (Ss. 23—26 J).- 

1. Right of raiyat in respect of use ef land-— Describe the 
When a raiyat has a right of occupancy in respect of any main incidents 
land, he may use the land in any manner which does occupan- 
not materially impair the value of the land or render it 
unfit for the purposes of the tenancy. * (S. 23). 

Note. — This section must read with S. 155 and with 26(l>)«- 
wS. 178, sub-section (3), cl. (b), which -declares (hat “nothing 
in any contract between the landlord and the tenant after 
the passing of this Act shall take away or limit the right of 
an occupancy raiyat to use land as provided by Sec. 23.” 

Under the Old law, the right of the tenant ^to use the land 
was restricted to the purposes for which the tenancy was 
created but under this section, the raiyat may use the land 
in any manner he pleases provided that such use fi) must 
not materially impair the value of tlie land ; and (ii) must 
not render the land unfit for the purposes of the tenancy (e.^. 
digging earth for the purpose of brick>making, turning an 
agriqultural land into an orchard etc.) 

[In case (i) the landlord’s remedy against waste which 
is complete, is a suit for damages ; and against waste which 


* This section has been amended by Aet IV of 192S by deleting the words 
'*but shall not be entitled to cut down trees in contravention of any locol 
custom’* which occurred at the end of the section. Now, for oecuivmcy- 
rai^ats* rights in trees see new S. 23-A, infta. 
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^ i& impending, is a suit for mjunctidn restraining the raiyai 
from committing the waste. But if the waste is in violaiian 
of a condition rayrying forfeiture, the landlord may also 
eject under Sec. 25. In case (ii) the landlord has, bvcr'and 
above the remedies by a suit for damages and for injunction, 
rhe right to sue for ejectment under Sec. *25. But whenever 
he sues unckr Sec. i$, he must comply with the provision-^ 
of Sec. 1*55 of this Act] 

••Materially impair the value of tenanoy"— These 
words should be read with S. 7^ which provides that ttli 

contrary ts proved, construction of wells, tanks, wa’cr 
channels and other works for the storage, supply or 
distuhution of watei for the purposes of agriculture or for 
drinking or for the use of men and cattle employed in agn* 
culture shall not be deemed to impair the value of the land 
or to render it unfit for the purposes of the tenancy /<> 
Sub’sec. (2), rl, (a) and F<planation.] 

2. Right of occupancy*raiyat and landlord 
in trees — .Subject to the provisions of S 23, when ti 
raiyat has a right of occuj)ancy in respect of any land, 
he shall be entitled— 

(i) to plant, 

(fi) to enjoy the flowers, fruits and other products ol. 

(/if) to fell and 

(f>) to utilize or dispose of the timber of, any tree 
on such laAd. (S 23-A). 

Nobe— This section has been inserted by Act IV of 1928. 
Under the old law, the rights of raiyats regarding trees were 
not clear and they were practically left to custom which is 
variable in diflFercnt parts of the Province, The reference 
to customary rights in trees in See 23 has accordingly been 
- deleted and the new Sec. 23A has been inserted definitely 
giving to the raiyat all rights in respect of trees on his land. 

‘•Subject to the provieione of S. 23 ”— These words 
indicate that the right conferred on the occupancy-raiyats 

• r 
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this section (S. 23A) is to be exercised in such a way as 
not to materialiy invpair the value of the land or to render 


:t unfit for the purpose of the tenancy. ^ • 

Right to trees : Old law ; — Under' S. 23 as it stood 
before Act IV of 1928* a raiyat with right of occupancy 
might cut down trees on his land without his landlord’s 
consent, unless there was a custom to \he contcary, which 
it was for the landlord to prove ( 22 Cal. 74, 741 nofe.) The 
onus was on the landlord to show that a tenant with 
iccupancy right was debarred from cutting down the trees 


Discuss the 
right of an 
occui)ancy 
raiyat (i) to 
cut trees in ' 
holding and 
(ii) to the 
trees if they 
are down. 
B. L. ’15 (b^. 


m the land and not on the tenant to prove a distort 16 (b). 
giving him the right to do so.t Hut the right to appropriate 
^hem when cut down belonged to the landlord and the onus 
lay on the tenant to prove a custom giving him the right to 
sell the trees. (22 Cal. 742 ) In the absence of a custom to 
the contrary, the right to appropriate any trees on the land 
after they had been cut down was in the landlord ; this 
being quite a different thing from the right to cut down trees. 

( JO C. L. J. 25 ), As to the ownership of the trees 
themselves, the trees were the property of the proprietor of 
the land on which they grew though the tenant had a right 
to enjoy all the benefit that the growing timbers might 
afford him during his occupancy and to cut them down 
subject to a custom to the contray (22 Cal. 742). The 
proprietor’s rights were, however, subject to modification or 
complete extinction by contract or cusfom. As to trees grown 
by the tenant during his occupancy they would accede to 
the soil and become the property of the landlord on the 
termination of the tenancy unless the tenant used, during its 
subsistence, bis right of removing the trees provided that 
right was not taken away by contract. (11 W. R. 226). 

Where a raiyat cut down and appropriated some age^cha or 


* See footnote at p. 89. 

f In 22 Cal. 746-note, it was, however, held that the onus lay op^n the 
tenpnt th prove a custoeV to cut doWnp mango tree. 
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Upon what 
grounds rtxV. 
an occupancy 
raiyat be 


ejected by his 
landlord ? 

B.L. 102 S{U). 
On what 
grounds ma) 
an occupancy 
raiyat Ixj 
evicted ? 

B.L. *98^ 05, 
*07, '14(b), *X 7 
(a) & (b) 1921 
(a), 1919 (a) ; 
P. U 1911. 
Wh.u steps 
have to l^e 
taken by the 
landlord in 
order to eject 
an occupancy 
laiyat ? 

An occupancy- 
raiyat en- 
tered intf> 
possessioti 


valueiess trees, it was held that the landlord suffered no 
'damage and had no cause of action. (23 Cal. 854). 

3. (^bli^ation of raiyat to pay rent — An 

occupancy raiyat shall pay rent for his holding at fair 
and equitable rates. (S. 24). 

“Fair and equitable rates”— See Ss. 27, 30, 35 and 
SSpos/,, 

4. Protection from eviction — An occupancy- 
raiyat shall not be ejected by his landlord from his hold- 
ing, except in execution of a decree for ejectment passed 

«^^n the ground — 


(a) that he has used the land comprised in hi^ 
bolding in a manner which renders it unfit for the 
purposes of the tenancy, or 

(b) that he has broken a cxmdition consistent with 
the provisions of this Act and on breach of which ho 
is, under the terms of a contract between himself and 
his landlord, liable to be ejected. (S. 25), 

Principle : — The principle on which this section is based 
is that the interest possessed by an occupancy-raiyat was 
created by the common law and custom of the country and 
not by any act of, or contract with, the landlord and there- 
fore cannot arl^itrarily be taken away by the latter. He can 
be divested of it only for the special reasons prescribed by 
law. (Finucane). 

Note : — This section /should be read with Secs. 65, 89; 
155 and 178 (i) (c) pas/. [Before a tenant can be ejected on 
the grounds mentioned in this section, the landlord must 
of his holding serve a nal/ce on the tenant specifying the misuse or breach 
Sng^of'the^B* and where the misuse or breach, is capable 

T. Act under of remedy, requiring the tenant to remedy the same and in 
a contact p^y ^ reasonable compensation and no suit for 

cultivate indi. ejectment can be brought unless the tenant has failed to 
go on his comply within reasonable time with the notice (Sec. 15,5). 
^^wWch^hcT^^ Untier Sec. 178 (1) (c) ''nothing in any contract made 
would be lia> before or aftfer the passing o( the Act, shall entitle a laqd- 
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lord to eject a tenant otherwise than in accordance with* the 
provisions of the Act.'* Section 65 provides that an 
occupahcy-raiyat shall not be ejected for arrears oftrent and 
Sec. 89 provides that no tenant shall be ejected from his 
holding except in execution of dL 7 he effect of these 

sections taken together ts as follows : — 

(i) An occupincy-raiyat shall not be*ejected except by 
notwithstanding any contract to the contrary made 
either before or after the passing of this Act. (2) A suit for 
ejectment sh.ill not lie if notice has not been served on him 
and a reasonable time has not expired after notice. It shall 
not lie except un the two grounds mentioned in this section. 
(3\ An occupancy-raiyat shall not be ejected for arrears 
of rent at all, even if that be a condition of forfeiture in a 
contract made after the passing of this Act. (4) He may 
be ejected for breach of a condition carrying forfeiture, if 
such condition is consistent with the provisions of this Act. 
but only after failing twice (after notice and after, decree) to 
remedy the breach and pay compensation under Sec. 155 
where the breach is remediable. (5) He shall be ejected for 
breach of such a condition if the breach is irremediable. 
{6) He may be ejected for misuse, after such double failure 
to remedy the misuse and pay compensation wh£n the breach 
is remediable, (yj He shall be ejected for misuse, if the 
misuse is irremediable. ( Dr. Ray). 

Clause (a). “Wrong use of land : — What would amount 
to improper user of the land rendering it unfit for purpose of 
the tenancy is a question which must depend on the special 
circumstances of each case. The turning of land admittedly 
let out for agricultural purposes into an orchard has been 
treated as bringing the act of the tenant under clause (a) of 
Sec. 25. (24 Cal. 160). 

Denial of lord’s title whether a ground for 
ejectment-- See Notes under S. 10 ante, 

S. Devolution of occupancy right <Hi 


ble to be ‘ 
ejeCLvid. Can 
the landlord 
eject him on 
his refusal to 
cultivate indi- 
go ? B. L. 

19x7 (b),. 

*20 (b). 
Enumerate 
the statutory 
grounds for 
the ejectment 
of an fAicu- 
pancy raiyat. 
tC.i’^what casi^ 
'if any , can 
such a raiyat 
be ejected, 
when he tUxjs 
not violate 
any of the 
statutoiy con- 
ditions f 
B.L. 1927(a). 
What ace the 
grounds of 
ejectment of 
an occupancy 
raiyat ? 

B.L. 1925(a). 
State the 
grounds cm 
which an 
occupancy 
raiyat may be 
ejected. 

B.L. 1926(a). 
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' deaCh : — If a raiyat d\eM intestate in respect of a right 

•of occupancy, it shall, subject to any custom to the 
contrary, tdescend in the same manner as other 
immoveable property, provided that in any case in 
which, under the law of inher.tance to which the raiyat 
is subject, his other property goes to the Crown, his right 
of occupancy shall be extinguished. (S. 26) 

Hoinltability. — There can be no question now as to the 
heritabilicy of occupaicy rights. By this section an occu* 
pincy right whether transferable or not. is decUrerl to be 
^^eritable “subject to any custom to the contrary.’* the onu^ 
of which must lie on the person alleging that it is not 
heritable. 


Discuss 
whether a 
non-tiansfer- 
able occu* 
pancy holding 
can be^the 
subject of Si 
valid testa- 
mentary dis- 
jiosition. 

L, 1919(b), 
What is the 
law in regard 
to ilevolution 
of right of 
occupancy ? 
B.L. 1918 (a). 
The testamcn. 
tary disposi- 
tion of a non- 
transfeiable 
occupancy 
holding is 
valid and 
ojierative so 
as to exclude 
the heir-at- 
law. Examine 
tbi-s proposi- 
tion, 

B, L. 1924(h), 
Can the heir 
of an occupan- 


On a failute of heir, occupancy rights under this section 
are extinguished, in which respect they differ from tenures 
which in similar circumstances, escheat to the Crown, Ste 
ante. 

Suit for rent against heirs-^-A suit for rent is 
maintainable againiu some of the heirs or successors in 
interest of a deceased tenant without bringing all the heirs 
or successors in interest on the record, but the decree in 
such a suit will not have the effect of a rent-decree undei 
Ch. XIV of.the B. r. Act (530x1.197 F. B.) Where, 
however, one of a number of tenants is put forward by the 
rest as their representative in their transactions with the 
landlord and to represent them in the matter of the tenancy, 
a decree for rent obtained by the landlord against that 
(represeniivt) tenant alone would be a rent-dccree within 
thp meaning of Ch. XIV of the Act. If the entire tenancy is 
brought to sale in execiition of such a decree, all. the 
cosharer tenants would be bound by the sale even though 
they arc noi parties to the decree. (lo W. Ft. 304 ; 15 W. R- 
99 7 C. W. N. 170 ; 9 C. W. N. 843 ; 27 Cal’ 545). Now 
sec Ss. I46:A & 146-B’ which have been newly added by 
^,t IV of 1928. ‘ 

Te8ifli;mentac7 di 0 i 9 a^ion.^S«€« »i the . kci 
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provides that every permanent tenure shall be capable of cy '?iyat get 

being bequeathed in the same manner and to the l^sscs- 

extent as other immoveable property. Pgor to . Act I\C . of ^^erson who 

1028 there was no such provision with respect to occu- ^criuiretl 
. , , • L . by legacy the 

panoy holding nor was there any reference to the subject in occupancy 

any of the sections beyond the provision contained in Sec. bolding from ^ 

178, sub-sec, (3), cl. (d) that nothing in any contract made 

hiitween a landlord and a tenant after the passing of this i9*S(a). 

Act shall take away the right of An occupancy raiyat to 

transfer or bequeath his holding in accordance with local heirs. What 

usage/* It would seem, therefore, that the right of an l>ccoi'v' 

(»v.cupancy raiyat to devise his holding by will stood In the (i) if h is ^ 

‘.aine pisition as his right of transfer inter vivos and would pen^anent 
1 , j 1 . 1 . . tenure (li) an 

he dependent on custom or local usage * In Hartdas v. occupancy 

l^day Chandra (8 C. L. J. 261) it was, however, held that the holding ? 

heir of an occupancy raiyat in respect to a non-transferahle a raiyat l^^v- 

ficcupancy holding was bound by a bequest of the holding ing a non- 

inade by the latter in favour of a stranger. But this case ^ght^of 

was dissented from by Mukherjee and Beachcroft J J. in pancy in a 

the case of Antulv^i v, Tarini (18 C. W. NT. 1290) in which it oHand 

was held that except under local usage, a raiyat was not by a will. On 

competent to make a testamentary disposition of a non- ^*3 his 

transferable occupancy holding, and that the* heir-at-law of posscs- 

ihe raiyat was not estopped from questioning the validity of sion of the 

the devise. This case was followed in Kunjalal v. Umesh land.^^^ briiv^j. 

{18 C W. N, 1294). *‘An occupancy holding not being a suit against 

transferable except by local custom or usage, cannot also recovery 
^ ^ ^ . of possession, 

be the subject of a bequest ; the legatee does not acquire 


* For Contra^ see the recent ruling in .49 C.L. 122 { a case under the 
luw as it stood before Act IV of 192$ ) ; Hie right to bequenth is one of the 
incidents of ownership and it ' canrtot be taken away or restricted except by 
express enactment The fact that S- 2$'makes the occupancy rij^t heritable 
and does riot refer to the question of devise, does not consequently justify 
the inference that the^ Legislature did not intend to make the occupancy 
right heritable. But in another recent ruling(l121. C. 128) ithas been held 
that a raiyat having a non'triinsferkble right of occupancy has brdinariVy no 
rigl^t tabeqeeathhis bitCreslui . v : i , 
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Discuss the** any title and therefore the heir inherits it. The question of 
^ghS^of B estoppel does not arise in such a case/’ (Sen’s B.T. Act 2i6). 
& C, support- In Umesh v.Joynatk (p2 C. W. N. 474) it was held that the 
ing your argu- testamentary disposition of a part of a non- transferable 
authority. occupancy holding like that of the whole holding was invalid. 
F.L. 1918(a), Xhc B. T. Amendment Act IV 6f 1928 has now niade provi- 
I^te^amentary as testamentary disposition of 

devise of a occupancy-holdings. See Ss. 26- B, 26-C, 26- D and 26-1 infra. 
non -transfer- 


able raiyafi 
holding is the 
heir at law 
debarred by 
the doctrine 
of estoppel 
from question- 
ing its vali- 
dity ? 

B.L. 1918 (b), 

1920 (b). 

State and 
discuss short- 
1y the law 
laid down 

in the case of 
Amiilya v. 
Tarini, 

(42 Cal. 254). 
B.L. 1918(b), 

1921 (b), 

1922 (a). 


Sub-letting —An occupancy raiyat may sublet his 
*hBlding to an under-raiyat. Prior to Act IV of 1628, the pro- 
visions as to sub-letting was contained in S.85 which provided 
as follows : — (i) *‘If a raiyat sub-lets otherwise than by a re- 
gistered instrument, the sub-lease shall not be valid against 
his landlord unless made with the landlord's consent. (2) A 
sub-lease by a raiyat shall not be admitted to registration^f it 
purports to create a term exceeding nine years. (3) Where a 
raiyat has, without ihe consent of his landlord, granted a 
sub-lease by a instriiment registered before the commence- 
ment of the Act, the sub lease shall not be valid for more 
than nine years from the commencement of his Act.” 

S. 85 has been repealed by Act IV of 1928, the position 
of under-raiyats being defined in the amendments of 
Ss. 48and 49. (Notes on Clauses). Under the Amending 
Act IV of 1928, sqb-letthig to an under-raiyat does 


not require the landlord's consent and it may be with 
out any registered instrument. But if the sub-lease be 


for a term exceeding 12 years and in writing it shall not be 
registered, unless a landlord’s fee is paid to the immediate 
landlord of the holding. (S. 48 H.) But though the land- 
lord’s consent is not necessary, a sub-lease created without 


such consent will not be a protected interest ; nor will the 
under-raiyat get the benefit of sub-sec (4) of S. 87 if such 
leas* be unregistered. The limit of 9 years in respect of 
4inder-raiyati lease has been remnyed by Act IV of 1928. , 
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Under S. i/B, sub-sec. 3. cl. (d) **nothing in any contract 
made between a Landlord and a tenant after the passing *of 
thi<; Act shall take away the right of an pccuparfcy raiyat to 
sub-let his land subject to. and in accordance with, the 
provisions of this Act.” 

Surrender -Occupancy-raiyats are entitled to surrender 
their holdings. Under S. 178, sub-sec. (3) cl. *(c)t ‘'nothing 
in any contract made between a landlord and a tenant after 
the pissing of this Act shall take away the right of a raiyat 
to surrender his holding in accordance with S. 86.*' S. 86 of 
the Act which lays down the law relating to surrender 
provides as follows : — 

(1) A ratyai not bound by a lease or other agreement 
for a fixed period may, at the end of any agricultural year, 
surrender his holding. 

(2) But, notwithstanding the surrender, the rajyttt shall 
be liable to indemnify the landlord against any loss of the 
rent of the holding for |he agricultural year next following 
the date of the surrender, unless he gives to his landlord, at 
least three months before he surrenders, notice of his inten- 
tion to surrender. 

(3) When a raiyat has surrendered his holding, the 
Court shall, in the following cases for the purposes of sub- 
jection (2), presume, until the contrary is shbwn, that such 
notice was so given, namely : — 

(a) if the raiyat takes a new holding in the same village 
from the same landlord during the agricultural 
year next following the su*rrender • 

' (b) if the raiyat ceases, at least three months before 
the end of the agricultural year at the end of 
which the surrender is made, to r*. dde in the 
village in which the surrender ,• holding is 
' * situate. 

(4) The raiyat may, if he thinks fit« cause the notice to 
be served through the Civil Court within the jurisdiction of 
vdiich the holding or any portion of it is situatU. 

(5I When a raiyat fafas surrendered his holding the 
'landlord may enter on the htdding and either let it to aa;>ther 
tenant or take it into cultiy^on himself* 
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(6) •When a holding is suoject to an tn<iombrance 

secured by a registered instrument, or when there is an 
under ratyai^ on the bolding or part thereof, the surrender 
of the holding shall not be valid unless it is made with the 
consent of the landlord and the incumbrancer or the under 
raiyat, as the case may be. " 

(7) Save as provided in sub-section (6), nothing in this 
section shall effect arfy arrangement by which .1 raiyat and 
his landlofd may arrange for a surrender of the whole or a 
part of the holding (S 86). 

Abandonment — Set 87 ol the \t t lays dov\ n the law 
relating to abandonment of a holding by a laiyat and efifet l 
Tiihreof It luns as follows — 

(i) If a ratyaf oi under- ra/va/ voluntarily abandons 
hib lesidencc without notice to his landloid and without 
at ranging foi payment of his rent as it falls due, and ceases 
to cultivate his holding either by himself or by some othei 
person, the landloid may, at any time aftei the expiration 
of the a>i,iicultuial yeai in which the raiyat or undei 
so abandons and ceases to cultivate, entci on the holding 
and let it to anothei tenant 01 take it into i ultivation himself 

{2) Bcfoie a land!>^id enteis under this section, ne shall 
file a notice in the p.esrnhed form in the Collecloi*s office, 
stating that he has tieated the holding as abandoned and is 
about to enter on it accordingly ; and the Collectoi shall 
cause a notice to be published m the prescribed manner 

(-5) When a landlord enters under thiss ection, the ratyal 01 
Jxn 6 x^r^^atyat shall be entitled to institute a suit for lecovery 
of possession of the land at any time not latei than the ex- 
piration of two years, 01, in the case of a nomoccupancy- 
ratyat^ six months, from thft date of the publication of the 
notice , and thereupon the Court may, on being satisfied that 
the ru/j/u/ 01 undei -ra/yu/ did not voluniaruy abandon his 
holding, order recovery of possession on such terms, if any, 
with respect to compensation to persons injured and payment 
of ai rears of rent as to the Court may seem just, 

(4) Where the whole 01 part of a holding has been sub-let 
by a registeied instrument, the landlord shall, before 
entering ulidei this section, on the holding, offer the whole 
holding to the sub-lessee foi the remam^t of the terra of 
^e sub-lease at the rent paid by the raiyat or under- 
tmyfi who has ceased to cultivate the holding and on 
condition of the sub-lessee paying up alt arrears due from 

* m 
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that raiynt or under-raiyaf. If the sub-lessee refuses or 
neglects withiii two' months^ to accept the offer, the landlofd 
may avoid the sub-lease and may ent^ on th& holding and 
let it to another tenant or cultivate it hunseif as provided in 
sub-sections (i) and (2). 

( S) if an under -raiya/ has — 

(a) a right of occupancy in a holding or portion there- 
of, or . 

{d) been admitted in a document by the landlord to have 
a permanent and heritable right in his land, or 

(c) been in possession of his land for a continuous 
period of twelve years whether before or aft''- 
or partly before and partly after the commence- 
ment of the Bengal Tenancy (Amendment) Act, 

1928. or has a homestead thereon, the landlord 
shall before entering on the holding under this 
section, offer the whole holding, or part thereof, 
to the under-ra/y/i/ at the rent paid by him to the 
rafyai and on condition of the under-m/^a/ paying 
up all arrears due from that raiyat and a salami of 
five times the aforesaid rent. If the under^atyal 
refuses or neglects within two months to accept 
the offer, the landlord may avoid the sub-tenancy 
and may enter on the bolding and let it to another 
tenant, or cultivate it himself, as provided in sub- 
sections (i) and (2 . (S. 87). 

Bight to make improvements of tji© holding.— 

Occupancy raiyats are entitled to make improvements of 
their holdings. Secs. 76-78 and 82-83 down the follow- 
ing rules relating to the raiyats’ improvements. 

I. (i) For the purposes of this Act, the term “improve- 
ment”, used with reference to a holding, shall mean any work 
which adds to the value of the holding which is suitable to 
the holding and consistent with the purpose for which it was 
let, and which, if not executed on holding, is either executed 
directly for its benefit, or is, after execution, made directly 
beneficial to it. 

(2) Until the contrary is shown, the following shall be 
pre-umed to be improvernents ' within mcaniog of this 
section : — 

(iif). the construction of well$y tanks, water^channels and 

, other works for the storage, supply or distribution ' 



00 


THE BENGAL TENANcJY ACT. 


* of water for fhe purposes of agriculture, or for 
drinking or for the use of men and cattle employed 
. in agriculture ; 

ExplaHation.-^Svich construction on agricultural land 
shall not be deemed to impair the value of, the land 
or to render it unfit for the purposes of the tenancy. 

W the preparation of land for irrigation ; 

(c) the draifiage. reclamation from rivers or other waters, 
or protection from floods, or from erosion or other 
damage by water, of land used for agricultural 
purposes, or wasteland which is culturable ; 

(<i) the reclamation, clearance , enclosure or permanent 
improvrement of land for agricultural purposes ; 

{e) the renewal or reconstruction of any of the foregoing 
works, or alterations therein or additions thereto ; 
and 

(/) the erection of a dwelling-house, whether of masonry, 
bricks, stone or any other material whatsoever, for 
the tenant and his family, together with all neces- 
sary out-offices. 

(3) But Jio work executed by the tenant of a holding 
shall be deemed to be an improvemnt for the purposes of 
this Act if it substantially diminishes the value of his land' 
lord’s property. (S. 76). 

2.«(i) Neither the tenant nor his landlord shall, as such, 
be entitled to prevent the other from making an improve- 
ment in respect \>f the holding, except on the ground that he 
is willing to make it himself. 

(2) If both the tenant and his landlord wish to make the 
same improvement the tenant* shall have the prior right to 
make it, unless it affects anotner holding or other holdings 
under the same landlord. 

(3) Any fee realized from a tenant for permission to 
make any improvement in respect of his holding shall be 
deemed to be an abwad and the provisions of sub section (i) 
of S. 74 shall supply thereto (S. 77). 

3. If a question arises between the raiyat or under- 
raiyat and his landlord — 

(<i) as t^thc right to make an improvement, or 

(^) as to whether a particular work is an improvement, 

the c Collector may, on the ^plication of either party^ 
decide the question and his dpcirion shall be final. (S. 78]. 
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4 . (i) If any (landlord or) tenant of a holding desires 
that evidence relating to any improvement made in respect 
thereof be recorded, he may apply to a Revenue-officer, who 
shall thereupon, at a time and place of 'vhich notice shall be 
giv'en to the parties, record the evidence, unless he considers 
that there are no reasonable grounds for making the appli* 
ption, or it is made to appear (hat the subject-matter thereof 
is under inquiry in a Civd Court. 

(2) When any matter has been recorded dhder this sec- 
tion, the record thereof shall be admissible in ^evidence in 
every subsequent proceeding between the landlord and 
tenant or any persons claiming under them. (S. 81). ^ 

5 . (i) Every raiyat or under-m/j^a/ who is ejected from 
his holding shall be entitled to compensation for Impiovc- 
ments wliich have been made in respect thereof m accord- 
ance with this Act by him, or by his predecessor in interest, 
and for which compensation has not already been paid. 

(2) Whenever a Court makes a decree or order for the 
ejectment of a raiyat or under-ri/^a/, it shall determine the 
amount of compensation (if any) due under this section to 
the or under-ra/Va/ for improvements, and shall make 
the decree or order of ejectment conditional on the payment 
of that amount to the itaiyat or yjxi^tx-raiyat, 

(3) No compensation under this section for an improve- 
ment shall be claimable where the raiyai or undex-raiyat has 
made the improvement in pursuance of a contract or under 
a lease binding him, in consideration of some substantial 

^advantage to be obtained by him, to make the improvement 
without compensation, and he has obtained that advantage. 

(4) Improvements made by a ratyal or undtr-ratyat 

between the second day or March, 1883, and the commence- 
ment of this Act, shall be deemed to have been made in 
accordance with this Act. » 

(5) The Local Government may, from time to time, 
by notification in the official gazette, make rules requiring the 
the Court to associate with itself, for the purpose of estimat- 
ing the compensation to be awarded under this section for 
an improvement, such number of assessors as the Local 
Government thinks fit, and determining the qualification of 
those assessors and the mode of selecting them. (S. 82). 

6. (1) In estimating the compensation to be awarded 
under section 82 for an improvement, regard |||all be had— 

{a) to the amount by which the value, or the produce 
of die holding, or the value of that produce, is 
increased by the improvement ; 


iOl 



THE B^lJiGAL TENANCY ACT. 


(d) to the condition of the- improvement, and the pro- 

, bable duration of its effects ; 

{c) to the labou]^ and capital required for the making 
of such an improvement ; 

id) to any reduction or remission of rent or any other 
advantage given by the landlord to the ratyaf 
or under-rarya/ in consideration of the improve* 
mibnt ; and 

* 

(e) in the case of a reclamation or of the conversion 

of unirrigated into irrigated land, to the length 
of time during which the raivf^t or under-M/^/?/ 
has had the benefit of the improvement at an 
unenhanced rent. 

(2) When the amount of the compensation has been 
assessed, the court may, if the landlord and Tiiiyat or under- 
raiyat agree, direct that, instead of being paid wholly in 
money, it shall be made wholly or partly in same other 
way. (S. 83). 

Protected interest : —An occupancy right is a protec- 
ted interest within the meaning of sec. 160 B.T. Act and can- 
not consequently be annulled by a purchaser of the superior 
tenure at a sale in execution of a decree for arrears of rent. . 
(S. 160). It is also protected from ejectment under cl. 3* 
of S. II of the Futnl Regulation (VIII of 1819) and cannot 
annulled by a pdrehaser at a sale under the Regulation. 

[ 87 I. C. 32«A. I, R. 1925 Cal. 1169 ; S. 195 {e) B. T, Act.] 
Bight to shar^ in compensation uticlerLand 
Acquisition Act — An occdpancy raiyat being a ‘‘person 
interested” within the meaning of the expression “person 
iriterested” in S. 3 cl. (b) of the Land Acquisition Act, is 
entitled to a share'in the compensation allowed under the 
same Act. (7 Cal. 585). An agreement that an oCcupaiicy 
raiyat will not be entitled to share in the compensation for 
acquisition of land is valid ; such a contract is not affected 
by Cl. (a; of 178. (35 C. L. J. 133). 

Traztsferability of occupancy holdings : Old Law 

— PriA- to the Amendment Act IV of 19*8 diere was no 

• • 
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provisions in the B.. T. Act as to the transferability^or non- 
transferability of occupancy right. The q uestion was l^ft occapancy 
to be decided_bv custom or local usag e. « If the* holding was 
transferable by custom, in that case alone a raiyat could ’i’o(b), ’i5(aK 
transfer it by gift, sale or otherwise, but the onus of provin g *9*r 

the custom or usage authorising such transfer lay upon the ^ * * 

• tenant . (23 C. W. N. 201). If the right uaS transferable 

by custom or local usage, it could not be destroyed or taken ^ occu- 
away by any contract entered into between the landlord and pancy raiyat 
the tenant made after the passing of the Act. portioif of his 

The following is a .summary of the law established non-transfer- 
judicial decisions (under the old law) regarding the transfer- holdin^to 

ability of occupancy holdings apart from custom or local to B. Can the 

landlord eject 

• B from the 

(i) The transfer of the whole or a part is operative a s ^ 

against the raiyat . whether it is made voluntarily or involun - purch;ised or 

tarilv . {Chandfii BtnoiU v. Ala Bux, Cal. u8). (2) The 

^mmmssssz .. ■ , . r i :; \ , • r* lord has 

• transfer is operat^vfi as a^atns/ fht iandtord in all cases in managed to 

w hich it is operative atrainst the raiyat, jtrovided the landlord secure posses- 
h^d Jri'ven his nr suh^eouent consent. (3) The 3 

transfer of the whole or a part is operative ii^inst all recover it 
other jiorsons . where it is operative against the raiyat. (Dajfo^ by Tuit'? 
mayt v, Am ndamoAan. 8 C. W. N, 971.) B.L. '17 (a). 

(i) A transfer of an occupancy holding in accordance 
with local custom or usage is valid even without the consent position of a 
oTihcJandlord. (23 Cal. 180). transferee 

(5) The transfer of an occupancy holding which is not 
transferable by local custom or usage is not a void transac- occupancy. 

It i^ poidabU bv t he landlorji hinding rhi* 

parties and their privies . (45 Cal. 434 ; 23 C. L. J. 559). question by 
(6) The mere fact of the ti^sfer of a part of an occupancy 
holding does not. entitle the^Rndlord to evict the purchaser 19^ (b)* 
although the sale is . not binding upon him and he is not Where there 
bound to recognise the purchaser as a tenant. (22 C. N. 

963, 2S C. W. N.7»7 ; 33 C., L. J. 516 ; 24 C. L. J. 113 ; 68 allowing the 
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sale of an ^ 
occupancy 
raiyati*h^d> 
ing, what are 
the reasons 
upon which 
‘ the land. 

lord is entitl- 
' e<r to eject the 
purchaser of a 
non-transfer. 

' able holding f 
f B.L. I925(,a). 

J Where A, an 
occupancy 
' raiyai having 
! no translet- 
^ able interest 
: in his holding 
\ sells it to By 
t and quits 
} possession in 
* his favour can 
1 the landlonl 
eject B / • 

I B. L. 16 (a), 

; ^io(a), ’io(b), 

I ’14 (t>). 

I An occupancy 
V raiyat trans^ 

:[ fers a portion 
y of his holding 
[j, which is non. 
iif' transferable 
by custom and 
t the transferee 
s dispossessed 
by the land- 

> ord. Can the 

> uransfeiee 

5 recover pos- 
i: lession by 
|; rait from the 
5 andlord f 
;i 3.L. 19I9(&). 
ft' [s an occu» 
f; aancy caiyat 
, who has trans- 
h iened part of 
non-tran ;- , 

h 


I. C 23 s). The purchaser of a share of an occupancy hold- 
ing is entitled to possessi<M even as against the landlord, in as 
much as the tAenancy has not yet terminated and interposes a 
barrier between him and the landlord. ( 20 C. W. N. 586). 

(7) An occupancy raiyat who has transferred a part of 
his non-transferable holding is not competent to surrender 
to his lai\dlord the portion so transferred either by the 
surrender of that portion alone or by surrender of the whole 
inclusive of such portion, ( so as to entitle the landlord to 
take khas possession by ejecting the transferee). (48 Cal. 605, 
PT'B.) Contra : 1923 Pat. 305. F. B. where it has been held 
that a surrender of a non-transferable holding by an occu' 
pancy raiyat to his landlord where the raiyat had previously 
sold a portion of the holding to another person entitles the' 
landlord to enter upon the whole holding and eject the vendee 
or to settle it with another tenant. 

(8) Where the transfer is a sale of the whole holding 
the landlord/ in the absence of his consent, is ordinarily 
entitled to enter on the holding ; but where the transfer is of 
a part only of the holding or not by way of sale, the landlord 
though he has not consented, is not ordinarily entitled to* 
recover possession of the holding, unless there has been 

an abandonment within the meaning of S. 87 of the B. T. 
Act or (d) a relinquishment of the holding or (t) a repudia- 
tion of the tenancy. Whether there has been a relinquish- 
ment or repudiation or not depends on the substantial 
effect of what has been done in each case {Dayamoyi v. 
Anamid mokan). 

(9) On transfer of a non-transferable holding ..when the 
original tenant takes a sub-lease under the transferree, the 
landlord is entitled to eject both the transferor and the trans- 
feree. (13 C. W. N. 220 ; 24 Cal. 212 ; 34 Cal. 689). Contra : 
5 C. L. J. 295 ; 33 Cal. S3I ; 9 Cal. 648 ; 34 C. L. J. 113 ; 25 
C. W, N. 135 notes ; 28 C. W. N. 300* 602 and A. L R. 1924 
Cal. 647 where it has been d^4/,that on transfer of a non<- 
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transferable holding when the taiyat takes a sub-lease under 
the transferee and and remains in possession, the landlord*is 
not entitled to get khas possession by ejecting^ the original 
tenant, (where the relation to the landlord as such raiyat is 
not repudiated.) But where a tenant transfers his non-trans- 
ferable holding and gives up possession of all the culturable 
lands of the holding but remains in possession^of the home- 
stead land only by permission of the purchaser, tliis is suffi- 
cient indication that the raiyat has abandoned his holding, 
and in such a case the landlord is entitled to eject the 
raiyat and the purchaser. (17 C. L. J. 303). ^ 

(10) In the absence of custom or local usage to the 
I ontrary, a raiyati holding in which the raiyat has only a 
right of occupancy is not saleable at the instance of a 
creditor of the raiyat. ( 24 Cal. 335 ; n C. W. N. 83 ; 2 Pat. 
L.J, 257. Contra : 50 Cal. 508 where it has been held that an 
ordinary creditor { even though he be not the landlord ) can 
put up a non-transferable occupancy holding tb sale in spite 
of the objections ot the raiyat.) But the sole landlord of a 
raiyat is competent to sell in execution of a money-decree 
against the raiyat his occupancy holding even though the 

< holding is not transferable by usage or custom. {Chandra 
Benode v. Shaikh Ala Bux, 48 Cal. 184). 

(11) The creation of a simple mortgage by an occu- 
pancy raiyat in respect of* his ^non-transferable occu- 
pancy holding ( without suhsoguent sale of his interest 
and abandonment) does not entitle a landlord to recover khus 
possession, because in such a case the tenant still remains 
on the lapd. (13 C. W. N. 242). If, however, a mortgage is 
created in contravention of an agreement which makes him 
liable to ejectment, the landlord is entitled to get khas 
possession under cL (b) of Sec. 25 of this Act. But when 
an occupancy raiyat mortgages his non-transferable holding 
and the mortgagee enforces the mrrtgage, has the holding 
sold and purchases it himsc^lf. the possession of the raiyat 
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f^able holi> 
ing, compe- 
tent to surrer 
der to his 
landlord the 
portion so 
transferred, 
eithes by 
surrender ot*^ 
that portion 
alone or by 
surrender of 
the whole in- 
clu^ve of such, 
portion ? 

B.L. 1925(b). 
D and G held 
a non 'trans- 
ferable occu- 
pancy holding 
under M, the 
rent payable 
being Rs. 13 
a year. The 
tenets sold 
a portion of 
their holding 
to B. M , who 
was not a 
party to this 
transaction 
sued D and G 
for recovery ol 
arrears of 
rent. D and 
G surrendered 
to M the 
portion they 
had sold and 
took settle- 
ment of the 
remainder at 
an annual reni 
of Rs. 6, M . 
thereafter 
instituted a 
suit to eject 
B, the trans- ' 
feree on the 
basis of the 
surrender. 
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•Discuss the ^ 
validity of the 
surrender. 

B.L. 1921 (b). 

A. itrhd is an 
occupancy 
iiaiyat under 
£, sells a part 
of^is holding 
to C and then 
surrenders the 
entire holding 
in favour of 
his landlord 

B. B brings a 
suit to eject 

C. Discuss the 
rights of the 
parties. 

B, L. 1924(a) * 
ff an occ- 
pancy raiyat 
having no 
’ rransferable 
right by * 
:ustoni or 
bsiige sells his 
holding ami 
abandons <his 
I possession in 
' favour of the 
‘ transferee, 

. srhat are the 
reasons upon 
ivhich the 
landlord is 
;ntitled to 
le-enter ? 

3an the land- 
lord get any 
relief if the 
laiyat after 
transfer re- 
gains in 
bossession as 
I sub-lessee 
)f the trans- 
eree ? 

t:.U. l93S(b). 
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completely ceaetfts and there is an abandonment of the hold* 
ing by him (12 C. W. N,v<^). 

(12) Transfer by ' way of usufructuary mortgage stands 
on the same footing as other partial transfers. (4oCal.47o). So, 
on a usufructuary mortgage of a non^transferable holding, a 
landlord is not entitled to possession unless there has 
been (a) an abandon nient within the meaning of Sec. 87 B. 
T. Act, or (^) a relinquishment of the holding, or ic) a 
repudiation of the tenancy (47 I. C. 1332). The mere execution 
of a usufractuary mortgage is not sufficient to establish 
aiiaandonment ; whether there has been abandonment or not 
is principally a question of fact ( 17 C. W. N. 802). 

Present Law — The present law on the question of the 
transferability of occupancy holdings is contained in Ss. 26 
11 to 26 J. which have been newly inserted in the Act by the 
B. T. Amendment Act IV of 1928. The provisions of these 
sections (26B to 26J) apply to all transfers of holdings or 
portions or shai'es of holdings of occupancy raiyats and the 
occupancy rights therein made after the ist day of April, 
1929. (S. 26A) Ss. 26B to 26] run thus ; — 

1. Holdings of occuimncy-raiyatts with occu- 
pancy rights transferable. — The holding of an 
occupancy-roiyb/ or a share or a portion thereof, toge- 
ther with the right of occupancy therein, shall, subject 
to the provisions of this Act, be capable of being trans- 
ferred in the same manner and to the same extent as 
other immovable property {S. 26 B) 

2. ( 1 ) Manner of transfer and notice to land* 
lords — (i) Every transfer shall be made by registered 
nstrument, except in the case of a bequest or a sale in 
execution of ai decree or a certificate signed uhder the 
Bengal Public Demands Recovery Act, 1913. 

(2) A I egistering officer shall not register any such 
instrument unless the sale price or where theire is no 
sale price, the value of each holding, portion or share 
thereof, is stated separately in the instrument and 4:inless 
it is accompanied by — 
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ia) a notices giving particulars of the tranter in the 
prescribed form ; 

(d) the process fee prescribed for ^Jie service of such 
notice on the landlord or his common agent, 
tf any ; 

ic) a fee (hereinafter referred to as the landlord's 
transfer fee) of the amount* provided by sec- 
tion 26D ; and ' 

(d) the prescribed cost of transmission of the land- 
lord’s transfer fee to the landlord or his 
common, if any. 

(3) 'Vhen the registration of any such instrument is 
complete, the registering officer shall send to the Collec- 
tor the landlord’s transfer fee, the prescribed cost of 
transmission thereof and the notice of the transfer in 
the prescribed form, and the Collector shall cause the 
landlord’s transfer fee to be transmitted to, and the 
notice to be served on the landlord named in the notice 
i)T his common agent, if any, in the prescribed manner : 

Provided that where there is no common agent, a 
CO sharer landlord may draw his proportionate share of 
landlord’s transfer fee by an application to the Collec- 
tor, accompanied by copies of extracts from the inter- 
mediate register maintained by the Collector under sec- 
tion 4 of the Land Registration Act, i876,*or copies of 
finally published record-of-rights under Chapter X of 
this Act, any other document showing the share and 
title of the applicant. 

Provided also that when a sole landlord purchases a 
holding or a share or a portion thereof, no deposit of 
landlord’s transfer fee need be made and no notice need 
be served. And when a co-sharer landlord purchases a 
holding or a share or a portion thereof and his share 
is specified ia instrument of transfer, he shall deposit 
only the amount of landlord’s transfer fee proportionate 
to the abate or shares of the remaining co-sharers. 


Ai^ occupancy 
caiyat sella bis 
holding to-B 
but by taking 
a sub-lease 
a portion 
from B 
remains on 
the land. 

The holding 
is not trans- 
ferable by 
custom. Can 
the landlord, 
^ith the help 
"c)f the Court, 
reduce the 
lands or any 
portion there*- 
of in his 
possession ? 
B.L, 1927 <a). 
Where an 
occupancy 
raiyati*hoiding 
not transfer- 
able by cus- 
tom or local 
usage is sold 
by the raiyat 
and he quits 
occupation, 
is the land- 
lord entitled 
to get khas 
possession by 
evicting the 
transferee ? 
Give reasons 
for your 
answer. 

B.L. 1923(b)* 
X has a 
decree for 
money against 
A, who owns 


appl 


tn the case of a bequest, the Court shall, before Arable 
I probate ot; letters of admiaistration, require the occupancy 
it to file a notice giving particulars of the tranifer holding. 
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Can X 
<the holding a 
sale* in execu- 
tion of his 
decree ? 
Discuss. 

B.L. i9S4(a). 
Is the sole 
^landlord of a 
rai}at compe- 
tent to sell 
in execution 
of 1 money 
decree against 
the raiyat, 
occu|Mncy 
holding unless 
the holding is 
transferable 
by usage or 
custom ? 

B,L. 1920(b), 
1921 (a)» 

1932 <b), 

1923 (tf/, 

1927 (b). 


in the prescribed fofSB and to deposit a process fee of the 
prescribed amount, and the landlord’s transfer fee pro- 
vided by section 26D, together with the prescribed cost 
of transmission thereof to the landlord or his common 
agent, if any. 

(5) When probate or letters of administration have 
been grant^ed, the Court shall send to the Collector the 
landlord's transfer fee the prescribed cost of transmis 
sion thereof and the notice in the prescribed form, and 
the Collector shall cause the fee to be transmitted to, 
and the notice to be served on, the landlord n^med in 

hi§j:he notice or his common agent, if any, in the pre^ 
rribed manner. 

(6) Any sum payable at the date of the transtei as 
an arrear of rent of the holding, or an account of a mort- 
gage of the holding, or portion or share thereof, which 
the transferee has paid or agreed to pay in satisfaction 
of the sale price wholly or in part shall he entered in the 
instrument of transfer, and such sum shall, as set forth 
in the instrjument, be deemed to be the consideration 
money or part thereof, as the case ma^y be, for the 
purposes of sections 26D and 26F. 


A, whd un 
occupancy 
ratyat under 

B, ^ells a part 
of his holding 
to C and then 
surrenders the 
entire holding 
in favor of his 
landlord B. B 
bnngs a suit 
to eject C. 
Discuss the 
rights of the 
parties. C. U, 

1929 (b) 


(7) The landlord’s transfer fee and the cost of trans- 
mission payable under this section or under section 26E 
shall be paid to the registering officer or the Court, as 
the case may be, in the prescribed manner. (S 26-C). 

3. Landlord’s transfer fee. — ^The landlord’s 
transfer fee shall amount — 

^ f 

(£i) in the case of the sale of a holding or a portion 
or share of a holding, in respect of which a 
produce rent is payable in whole or in part, 
to twenty per cent, of the consideration 
money as set forth in the instrument of 
transfer ; 

2 

(d) in the case of a sale of the holding or a portion 
* or share of a holding, in respect of which a 

money rent is payable, to twenty per ceht of 
the consideration money as^et forth in the ins- 
trument of transfer, or to five times the annual 
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rent of the holding or of the portion or «share 
transferred, whichever is greater ; . ■ 

(r) in the case of a transfer by exchange of a hold- 
ing or a portion or share of a holding, to five 
per cent, of the value thereof as set forth in 
the instrument of transfer or one and a quarter 
times the annual rent of the holding or of the 
portion or share transferred to e^h party to 
the transfer whichever is greater, payable by 
each party ; 

{d) in the case of a transfer by gift of a holding or 
a portion or share of a holding to twenty pej;^ 
rent, of the value thereof as set forth m the 
instrument of transfer, or to five times the 
annual rent of the holding or of the portion 
or share transferred whichever is greater ; 

(e) in the case of a transfer by bequest of a holding 
or a portion or share thereof, to ten percent, 
of the value there »f as determined by the 
Court for the purposes of stamp duty for the 
gr^nt of probate or letters of administration 
or two and a half times the annual rent of the 
holding or the portion or share transferred, 
whichever is greater ; 

Provided that where only a portion or share of a 
holding or an occupancy raiyat is transferred, the rent 
of that portion or share shall, for the purpose of deter- 
mining the landlord’s transfer fee, under this section 
or section 26E, bear the sanje proportion to the rent of 
the entire holding as the area or share transferred b jars 
to that of the entire holding. 

Provided also that the landlord’s transfer fee shall 
not be payable in the case of — 

(i) a transfer by bequest or gift (including Aeda) in 
favour of the husband or wife of the testator or donor or 
of any relation by consanguinit/ within three degrees of 
such testator or donor ; 

(ii) a in accordance with the provisions of the 
Muhammadan lay which provides amongst other pur- 
poses of the maintenance of the donor himself or the 



Ilo 


THE BENGAL TENANCY ACT. 


- husband or wife of the donor or any relation by consan- 
guinity within three degrees of the donor ; or 

(iii) a dedication for religious or charitable purposes 
without any reservation of pecuniary benefijt for any 
individual. 

Provided nevertheless that any w ikf which includes 
amongst it^ object" any provision for the maintenance 
of any person who is not one of the following, namely^ 
the donor himself or the hush ind or wife of the donor 
or a relation by consanguinity within three degrees 
(»f the donor shall be liable to the payment of land- 
Turd*s transfer fee as provided in this section. 

ExpUination i —Fhe expression shall not 

include htba-bil-maj for any pecuniary consideration. 

Explanation 2.-- ^ relation by cons inguinity shall, 
for the purposes of this section, include a son adopted 
under the Hindu I/aw. (S. 26D). 

4* Procedure on sale in execution of a 
decree, certificate or foreclosure of mortgage— 

(i) NVhen the holding of an occupancy raiyat or a 
portion or share thereof is sold in execution of a decree 
or a certificate signed under the Bengal Public Demands 
Recovery Act, 1913, other than a decree Or certificate 
for arrears of rent due in respect of the holding or dues 
recoverable as such, and neither the purchaser nor the 
decree-holder is the sole landlord, the Court or the 
Revenue Officer, as the case may be, shall before con- 
firming the sale, require the purchaser to file a notice 
giving particulars of the transfer in the prescribed form 
and to deposit in addition to the purchase money a 
process fee of the prescribed amount, the landlord's 
transfer fee, calculated at the rate of twenty percent, 
of the purchase money, or five times the annual rent of 
the holding sold or of the portion or share thereof ^old, 
Whichever is greater, together with the prescribed cost of 
transmission thereof to the* landlord : 

Provided that wh^re a' co-sharer landlord, is the 
purclx*ser, he shall depdsit in addition to the prescribed 
process fee the amount of landlord’s transfer fee proper^ 
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donate to the shares of the retnaining co-sharers together 
w\t\i the prescribed cost of transmission thereof. 

(2) When a mortgage of a holding of an occupancy- 
raiyat or of a portion or share thereoris foreclosed, and 
the decree^holdet is not himself the sdle landlord, the 
Court shall, before making a decree or order absolute 
for the foreclosiiffe upon notice to the landlord or to his 
common agent, if, any. determine the market value of the 
holding and require the mortgagee to file a notice giving 
particulars of the ' transfer in the prescribed amount and 
the landlord’s trahsfer fee calculated at twenty per cent. 

• •f such market value, together with the prescribed cost 
of transmission thereof the landlord. 

(3) If the purchaser fails to comply with the order of 
the Court or the Revenile Officer under subsection ( 1 ) 
within such time as may be specified in the said order, 
the Court or the Revenue Officer may make an order 
for the forfeiture of tlve purchase money and for the 
resale of the holding or portion or share thereof. If 
the mortgagee fails to comply with the order under sub- 
section (2) within such time as may be specified therein, 
the Court may make an order for dismissal of the suit 
for foreclosure. 

(4) VVhen the sale has been confirmed, or the decree 
or order absolute for the foreclosure has been made, the 
Court shall send to the doliector the landlord’s transfer 
fee the prescribed cost of transmission thereof, and the 
notice of the sale or final foreclosure, in the prescribed 
form and the Collector shall cause the fee to be transmit- 
ted to. and the notice to bft served on, the landlord 
named in the notice or his common agent, if any, in the 
prcsScribed manner : 

Provided that inhere there is no common agent, a 
co-sharer, Inndlord may draw his proportionate share of 
landlord’s transfer fee by an application to the Collector, 
accompanied by copies of extracts fmm the intermediate 
register maintained by the Collector under section 4 of 
the Land RegiaPtration Act, 1876, or copies of finally 
published reoord-of-righfis under Chapter X of this Act 
or any other document shofwing the share and title qf the 
applicant a6-fc) 
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S. • Power of immediate landlord to 
purchate*-‘-(i) Except in the case of a transfer — 

(a) to a* co*sharer in the tenancy whose existing, 
interest has accrued otherwise than by^ purchase* 

(1) in execution of a decree or a certificate signed 

under the Bengal Public Demands Recovery 
Act} 1913,* for arrears of rent due in respect of 
the holding or dues recoverable as such* 

{c) by exchange, or 

{d) referred to in the second proviso to section c6D, 
^ immediate landlord of the holding or the 
transferred portion or share may, within two months 
of the service of notice issued under section 26C or 
26E, apply to the Court that the holding or portion 
ox share thereof shall be transferred to himself. 

(2) The application shall be dismissed, unless such 
landlord at the time of making it, deposits in Court the 
amount of the consideration money or the value of the 
proi)erty, as ‘the case may be, as stated in the notice 
served on him, together with compensation at the late of 
ten per cent, of such amount. 

(3) If such deposit is made, the Court ^hall give 
notire to the transferee to appear within such period as 
the Court in ly ^x and state what other sums he has paid 
in respect ol rent for the period after the date of transfer 
or as the landlord^ transfer fee or in annulling encum- 
brances on the property , The Court shall then direct 
the applicant and any person who has joined as a co- 
applicant under clause (d) of sub-section (4) to deposit 
within such period as the Court thinks reasonable such 
amount as the transferee has paid on this account, 
together wtth interest at a rate not exceeding twelve and 
a half per cent, per annum with effect from the date on 
which such rent or the landlord's transfer fee has been 
paid or the encumbrances have been annulled. 

(4I (a) When an application has been made by 
a co-sharer immediate landlord under sub-section 
(r), * any of the remaining co-sharer landlords, 

• • 
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m’cludWg the transferee, if one of th^iri, may 
within the period of two months referred to in 
that sub-section or within one month of the 
application, whichever is later, apply to join in' 
th#i application of the co-sharer immediate land- 
lord aforesaid, and any co-sharer landlord who 
has not applied under sub-section (i) or has not 
applied to join under this sub-sect ioti shall not 
have any further power of purchase uftder this 
section. 

(cl) The application to join as a co-applicant shall 
be granted, if within such period as the^ 
Court may fix not extending beyond the [period 
rpfprred to in sub-section (4) (a) the applicant 
deposits in Court, for payment to the co-sharer 
landlord who has made the applicant under sub- 
section ( I ), such sum as the Court shall deter- 
mine as the share to be paid by him for the 
purposes of sub-section (2). 

(5) If the deposits required under sub-section (2) or 
‘•lause (b) of sub-section (4), as the case may be, and 
tinder sub-section (3) are made, the Court shall make an 
order allowing the application and directing that the de- 
posits made under sub-sections (2) and (3) shall be paid 

the transferee or to such other persons as the Court 
thinks fit. t 

(6) From the date of the making of the order under 
sub-section (5) — 

'/) the right, title and interest* in the holding or 
portion or share thereof accruing to the 
transferee from the transfer shall, subject to the 
provisions of section 22, be deemed to have 
vested in the immediate landlord and co sharer 
im'mediate landlord, if any, whose application 
has been allowed free firom all encumbrances 
which have been discharged or created after the 
date of the transfer, 

(if) the liability of the transferee for the rent due on 
account ol the holding shall cease, and ^ 

j(iif ) the Court on the further application of such land- 
8 » 
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• lord or co-sharer immediate landlord may place 
^ him in possession ot the property so vested in 
him, 

• 

(7) When a transferee is divested of his right, title 
and interest under the provisions of sub sectioli (6), he 
shall for the purposes of clauses (a), (c) and (^) of section 
156 be deemed to be a raiyat ejected from his holding 
by proceedings for his ejectment commencing on the 
date on wlhich the landlord applied to the Court under 
sub-section (i). 

(8) Nothing in this section shall take away the 
right of pre-emption conferred on any person by 
Muhammedan law. (S. 26 F) 

6. Limitation on mortsage by occupancy- 
raiyat. — (i) An occupancy-r^rya^ may enter into a 
complete usufructuary mortgage in respect of his holding 
or of a portion or share thereof for any period which 
does not and cannot, in any possible event, by any 
agreement, express or implied, exceeij^-fifteexi^Lears. 

(2) Notwithstanding any contract to the contrary, 
such mortgage may be redeemed at any time before the 
expiry of the said i)eriod. 

(3) Every such mortgage shall be registered under 
the Indian Registration Act, 1908. 

(4) Notwithstanding anything contained elsewhere 
in this Act or in any other law, no other form of usufruc- 
tuary mortgage entered into by an occupancy-/-tf(r<»f in 
respect of his holding or portion or share thereof shall 
have any force or effect, and no document creating or 
purporting to create — 

(a) a complete usufructuary mortgage of the holding 
or of a {K)rtion or share of the holding of an 
occupancy-^mj'fl/ for a period exceeding or which 
can exceed, fifteen years, or 

(P) an usufructuary mortgage of such holding, portion 
or share, othef t.hap, a .complete* iisufractuary 
mortgage, shall, be adq^jtted^tp jegistration. nor 
shall any such document be received in* evidence 
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or acted on in any Court or by any public 
servant. (S: a6 G ) 

7. Transfer of rent-free holdings. — The fee 

payable by the transferee to the landlord for the 
transfer of e rent-free holding or of a portion or share 
nf a rent-free holding of an oncupancy-/a/>^ri^ shall be 
two rupees and shall be piid in the, manner provided 
ill sei^ion 12 or section r.;» as the case may, be, and 
notice of the transfer of such holding, portion or share 
shall he given to the landlord in the manner set forth in 
>iib-section (3) of section 12, section 13 or section 15 
iccording to the circumstances of the transfer^ (S 26 

8* Interpretation and Savings —fr) In 
sections 2hC, 26 D, 26F. 26 H and 26J, ‘transferee* 
includes the successors interest of the transferee. 

(3) In sections 26B, 26C, 260, 26F, 26H and 26J 
‘transfer' includes bequest but in sections 26C, 26 r\ 
26F, 26H and 26J it does not include — 

(1) partition, 

(iV) lease or simple mortgage, 

(Hi) usufructuary mortgage, or 

(ix mortgage by conditional sale, until a decree or 
order absolute for foreclosure is made. 

(3) In section 26F ‘purchaser* includes the succes- 
^iors in interest of the purchaser and ‘mortgagee’ includes 
the successors in interest of the raorgagee. 

(4) Neither the acceptance • of the landlord’s transfer 
fee provided in Sec. 26!), 26F or 26J nor the making of 
an ai^pHcation to the Court under the provisions of 
section 26E shall operate as an admi^sion of the amrunt 
of rent or the area or any incident of such occupancy 
holding other than the existence of a right of occupancy 
therein* or be deemed to constitute an express consent 
of the landlord to the division of the holding or to the 
distribution of the rent payable in respect thereof. (S. 26I.) 

9 . Landlord’s transfer-fee with compensa- 
tion in certain cases of transfer— In cases where 
sections 26C and 26E apply— 
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(1) 'A transferee of the holding of an occupancy* 
riyat or a share or portion thereof, whose instrument of 
transfer or s^le-certificate purports to transfer the nteresi 
of a permanent terfhre-holder or of a raiyat holding ai 
a rent or rate of rent fixed in perpetuity or of ^ rent-free 
holding shall, notwithstanding anything contained in the 
instrument o* transfer, be liable to pay the landlord’s fee 
as provided in those* sections. 

(2) fn such payment is not made, the landlord shall 
be entitled to recover the balance of the landlord’s 
transfer fee, after deducting any amount f)aid as the 
landlord’s fee under section 12, 13, 17, i8 or 26H, 
fT^gether with such compensation as the Court thinks fit, 
not exceeding the amount provided in section 260 or 
26E, as the case may be, as the landlord’s transfer fee. 

(3) 'rhe ])ro visions of section 26F shall apply to the 
case of a transfer referred to in sub-section (i) and the 
immediate landlord shall be competent to exercise his 
rights of purchase under that section within two months 
of the date of payment into Court of the balance of the 
landlord’s transfer fee and compensation allowed. (S. 26J. ) 

Note. — Secs. 26A to 26J deal with the question of the 
transferability of occupancy holdings and embody one of the 
principal changes made in the tenancy-law by the amending 

Act IV of 1 028. The old law left the matter to local custom 

* 

but as a matter of fact occupancy-rights were freely trans- 
ferred without reference to and without knowledge of the 
landlord. In most cases, the transferee secured recognition 
by going to the landlord either immediately after the sale or 
at a later period and paying him a selami and arrears of 
rent due from the old tenant. The amount of ulami was 
not fixed and in some cases the landlord was unwilling for 
some reason or other to accept the transferee as his tenant, 
and the result was litigation on which no positive law could 
be applied. The new law recognises the existing widespiead 
practice of transfer and admits transferability of occupancy- 
holdings subject to payment of a fixed rate of selami (called 
landlord’s transfer fee ) at the time of the transfer. The 
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selami or landlord’s transfer-fee has been fixed at 20 per cent 
of the consideration-money or five times the rent, whichever 
is greater. In case of rent-free holdings* the fee will be R$. 2 
as in the (jase of rent-free tenures. No transfer-fee will be 
payable in the case of a bequest in favour of natural heirs. 
In the case of exchange, the transfer-fee will be 5 p. c. of 
the value or 1% times the annual rent whichever is greater. 
This amount must be paid to the Registering Ofircer at the 
time of registration of the document together with the neces- 
sary fee for service of notice on the landlord and the pres- 
cribed cost of transmission of the money to him. T"Re 
transfer fee will be sent by the Registering Officer to the 
Collector who will cause the notices to be served on the 
landlord and the money to be paid to them or to their 
common agent, if any. The transfer would be complete as 
soon as registration of the deed has been done but the land- 
loi d may within 2 months of the sei vice of notice upon him 
apply to the court for purchasing the holdihg for himself 
by paying the party who had purchased from the old tenant 
the full amount paid by him plus lo per cent as compensa- 
tion. No question of post-emption arises in the case of 
exchange and other cases mentioned in S. 26 F. Analogous 
provisions with necessary modifications, have been made for 
cases of transfer by will and sale in execution of a decree. 


C. — Enhancement of rent. — (Ss. 27-37). 

1 . Presumption as to fair and equitable 

rent— The rent for the time being payable by an occu- the condition 
paricy-raiyat shall be presumed to be fair and equitable on which the 

until the cantrary is proved (S. 27). money rent o 

^ ^ r • i- r an occupancy' 

Note. — The benefit of the presumption is in favour or jajyat may be 

the tenant^ the object of the enactment being to protect him enhanced by 

against arbitrary enhancement. contfS:t ? ^ 

2 . Restriction on enhancement of money B.L. i926(by.. 
r^ent. — Where an occupancy raiyat pays his rent in 
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What are the*- 
grounds of en- 
hancepent of 
rent of an 
occupancy 
laiyat ? 

B. L. 1899 ; 
iLl(a), ’17(a), 
'18 (b). 


State the 
(vroimds on 
which and ' 
the mode in 
which the 
fent of an 


money,' his rent shall not be enhanced except as provided 
by this Act (S. »8) 

Note.— Sec. 28 hebars an enhancement of rent paid in 
money by an occupancy raiyat except by (i) suit or (ii) by 
contract, which again is subject to the limitations imposed 
by Secs. 29—37. These sections apply only to the case of 
an increase in the rate of rent, which is ordinarily designated 
'^enhancement of rent.” They do not apply to the case of 
an increase of rent by reason of an increase in area [fate 
remaining the same) which is not “enhancement" but “altera- 
tion” of rent. (26 Cal. 233.) 


v>ccupancy 
*aiyat can be 
•nhanced. 
tl.L. i9aS(b). 
Subject to 
vhiit limita- 
ions may the 
ent of an« 


Produce-rents — Produce-rents do not come within the 
purview of this section. 

3 Enhancement of rent by contract — The 

money-rent of an occupancy raiyat may be enhanced by 
contract, subject to the following conditions : — 

(a) The contract must hz in writing and registered 


jccui-uiicy 
• aiyat be en- 
\anced f>y 
ontract ? 

L. 1919(b). 
Cs a contract 
o pay en- 
lanc^ rent 
)y raoro that 
\ as. in the 
rupc^e wholly 
'Old t 

B.L. I 9 t 9 (b), 
igas (b). 

What are the 
rules relating 
. o enhance- 
nent of rent 
»f an ocGU' 
oancy f 
lolding ? 

B.L, 1900,. 
t3(b), ’U(a). 
\n occupiincy 
aiyat holds 


Proviso ii ) — But nothing in clause (a) shall prevent 
a landlord from recovering rent at the rate at which it 
has been actually paid for a continuous period of not 
less than 3 years immediately preceding the period for 
which the rent is claimed. 

Note —This' proviso is based on the principle that oral 
contract, if acted up to, is quite as good as a registered docu- 
ment. 

{b) The rent must not be enhanced so as to exceed 
by more than 2 annas in the rupee the rent previously 
payable by the raiyat. 

Proviso {it). — But nothing in clause (b) shall apply to 
a contract by which a raiyat binds himself to pay an 
enhanced rent in consideration of an improvement which 
has been or is to be effected in respect of the hold- 
ing by, or at the expense of, his landlord, and to the 
benefit of which the raiyat is not otherwise entitled ; but 
an enhanced rent fixed by such a contract shall be pay- 
able only when the improvement has been effected, and 
except when the raiyat is chargeable with default in 
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respect of the improvement, only so long as the improve- land at a 

ment exists and substantially produces its estimated effect 

in respect of the holding , • entUW into.. 

Note.— This proviso is added to encourage improve- 

ments. Additional rent for improvements is looked upon in to pay an en> 

the light of interest on capital spent. hanwd rent 

• i Rs. 50 a year. 

Proviso (Hi), — When a raiyat has hehl bis land at The contract 
a specially low rate of rent in consideration of cultivating 
a particular crop for the convenience of the landlord, 
nothing in clause (d) shall prevent the raiyat . from rcntat thr 

agreeing, in consideration of his being released from the enhanced ratt 
obligation of cultivating that crop, to pay such rent as he continuously 
may deem fair and equitable. 

3 years and 

Contract to pay more than the maximum then refused 
allowed. — A contract to pay rent enhanced by more than pay at thai 
two annas in the rupee is totally void ; such a contract is 
not divisible in character so as to justify the Court in making landlord en- , 
a decree to the extent allow'able by law and reject the portion jgc^er^rent ? 
•n excess. Sec. 29 does not, however, prevent an enhance- B.L, *17 (b). 

ment of rent by more than 2 as. in the rupee in settlement by a 

^ * rGsistcrccl con 

of a bonaftde and to avoid further litigation (19 C. W. tract an occu* 

N. 32; u C. L. J. 106; 28 Cal. 90 ; 18 Cal. 333; 1920 pancy raiyat 
Pat. 9). But the fact that the tenant has»been exonerated anTnerease^of 
from certain liabilities under a previous contract cannot give rent by more 
validity to a stipulation to pay rent at an enhanced rate ex- [^^he^rupee* 
reeding 2 as. in the rupee. (33 CaL 607) Sec. 29 applies is the agree- 
only where the holding remains constant It does not apply valid 

where occupancy raiyat agrees to pay a consolidated rent to the extent 
for the lands of the original holding as also lands which he ^ht 

ha& encEoached upon (32 C. L. J. 134). The section does 3 1925(a). 

not also apply to the case of a transferee of a non-transfer- By a contcact 
able occupancy holding who takes a settlement at fixed rent. “e 

(69 I. C. 414) Similarly it does not apply where the status rent of anoc 
• of occupancy raiyat is changed to that of a raiyat at fixed 
rent (1920 Pat, 144) y% by 4 as, in tb 

, (c) Tht rent fixed by the contract shall not be Habit '“pe®* ** 
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dgre#*ment 
wholly void c>r 
valid to the 
extent of Z as. 
in the rupee ? 
B. L 14 ’(a), 
’l6 (a), 
his own free 
HjII agfrees to 
an enhance 
ment of his 
' rent by more 
( than 2 as, in 
I the rupee f 
* the rent pn 
viously piy 
able by him 
Is the igrec 
nient entirely 
void or IS It 
^ valid up to 2 
as in the 
rupet ? 

Giv* reasons 
B L 23(t.), 
&(h). 

A holds an 


to enht^nceptsent during a term of fijteen years /? om the daU 
of the contract (S 29) 

Note — The ruV^ m this clause has been introduced t< 
gi\ e the raiy at a certain secuiity against fiequent attempt 
to enhance I he fifteen yeais* rule applies to enhancement 
by suit (Vide Sec 37) is well as by coninci 

Limitations on enhancement by contract - Set 
2Q lays down the restrictions on enhancement of the rent of 
an occupancy riiyit by contract In the fit st pin e, the 
contract must be in w! iting and legistered Secondl> even 
\then the condition of clinse (a) ire (omphed with, the en 
hancement must not exceed, by more than 2 annas m the 
rupee the lent pieviously pivable Thiidlv, the lent 
fixed by contract shall not be enh inc^d foi ijyeais, /e if 
once the tent has been enhanced l)v contiact, no fiutbei 
enhancement can tike place foj Sfteen yeais from that date 

I he piovisos to the secuon, howcvei control and modifv 
the limitations imposed 1)> the clauses fi), (b). ind I he 


jccupancy 
raiyat holding 
uncler B at an 
lanniul rent of 
Rs. 8 ( eight 
rupees), A out 
of his own 
'free, will at the 
request of B 
»executes a re 
Igistercd agree 
iment in favour 
B enhanc 
ing tho rent to 
Rs. 10 ( ten 
rupees) , can 
enforce the 
agreement in 
in Its entirely 


effect ot proviso (1; is ♦hat wheie a contract is not pi ov cable 
bee uisc It IS not in writing 01 bee ause it s not legistcied, the 
landloid is not debaiied from lecoveiing rent, at the rate 
at which ’ent hds been paid continuously foi tliiee ycais 01 
more immediately pieceding the period for which the tent 
IS claimed l^ut this pro\iso does not extend to clause b) 01 
(c ' Accoi dingly no langth of payment of a rent illeuallv 
enhance^// e entianced by moie th in 2 annas^m the lupee 
01 Vlihm 15 years of a previous enhancement) can make su ch 
il leg i lly enhanced rent lecoveipbki bv,_^u it. Pioviso (11) 
saves contracts to pay rent at the enhanced late in consider 
ation of an improvement to be effec ted by 01 at the expense 
of the landlord and to the benefit of which the raiyat is not 


pr partially or otherwise entitled But this pioviso is qualified by the con- 
|B°L?\926^(a) *^*'*®® contract to pay enhanced rent in considet a- 

Give reasons tion ‘Of an improvement shall be operatn e only when the 


1 9*3 (h) improvement has been effected and only so long as it exuts 
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Lind substantially produces its estimated effect in respect of 
the holding except when the raiyat is chargeable with default 
in respect thereof. In other words, tp make the tenant 
liable for enhanced rent for an improvement it must appear 
(i) that it is respect of his holding; (2) that it has been 
or is to be effected by or at the expense of the landlord ; {3) 
that the tenant was not otherwise entitled to its •benefit ; (4) 
*hat it must actually be carried out, and (5) that thd liability 
should last only so long as the improvement exists, and 
substantially produces the estimated effect in consideration 
of which the enhanced rent was contracted for, provided, o| 
course, the tenant himself has done nothing to interfere with 
the improvement. Proviso (iii) refers to a totally different 
class of cases. It sometimes happens in different parts of 
the country that the raiyats hold lands at specially low rates 
in consideration of cultivating for the convenience of the 
landlords a particular crop such as Indigo. If the raiyat agrees 
to pay enhanced rent in order to be freed from, that obliga- 
tion, clause (b) would not affect the agreement. 

[ Problems. — (i) A tenure-holder not holding under any 
written lease who also owns occupancy holding orally agrees 
to pay an enhancement of 4 as. in the rupee for each of the 
properties, and continues to pay the enhanced rent for 12 
years. He then defaults to pay rent and the zemindar sues 
him at the enhanced rate. Should, the suits be decreed in 
full ? Give your reasons. What difference would it make 
if the enhancement was only 2 as. in the rupee ? B. L. 1913 
(a). Ans f a) 'I'he enhancement of 4 as. is valid so far as the 
tenifre is concerned {vide Sec, 6 anU), But with regard to 
the occupancy holding the landlord is entitled only to a 
decree for rent at the original rate, as the agreement to pay 
the enhanced rent is wholly void ; because, proviso (i) of 
Sec. 29 does not control cl. {h) so that even where rent has 
been realised at an enhanced rate for three years ortmore 
Tni mediately before, the landlord shall not be able to recover 


If the money - 
redt of an oc- 
cupancy raiyat' 
be enanced 
by more than 
a as. in the 
rupee, is the 
enhancement 
valid )p the 
extent of 2 as. 
in the rupee ? 
B.L. 15 (b). 

A. a landlord 
enhances the 
rent of his 
tenants by 4 
as. in the 
ruj^ee. Can he 
do sr» f iVill 
the Court 
allow him an 
enhancement 
up to 2 as. in 
the rupee ? If 
so, under 
what circum- 
stances ? 

B. L. 1921 
(siippl ). 

The original 
rent of an 
occupancy 
raiyat was 
proved to be 
Rs. 20 per 
year. But the 
tenant paid at 
the rate of 
Rs, 30 p.a. in 
1320, 1321 
and 1322 B.S> 
Subsequently 
the tenant 
having de- 
faulted the 
landlord sued 
for rent of 
1323, 1324 
and t3^5 B.S« 
at the rate of 
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Ks. 30 p, 

The defence 
wa$ that rent 
was illegally 
onhaanccd. 
Can the land 
lord get a 
decree at the 
“enhanced 
rate ? Clive 
reason. 

B.U 1920(a). 
What IS the 
effect if fhc 
rent of an 
ticcupanoy 
raiyat is lx\~ 
hanced by 
agreement by 
mor than 2 
as. in the 
rupee ? Is the 
jxisition 
affected if th<‘ 
igreemdht is 
made in bona- 
tide settlement 
of a dispute ? 
B. 1..1920(b). 
On what 
ground can 
the money 
rent of occu 
pancy raiyat 
' be enhanced 
'• by suit ? 

B. L. 1898, 

' i 9 o 3 » <56, 07, 

' 13(b), 16(b). 

< Enumerate 
I the grounds 
no which the 
rent of an 
occupancy 
, raiyat he en- 
hanced. Can 
(he protect 
I himself from 
in enhance- 
ment suit if 


at that rate if the enhancement has been by more than 2as 
in the rupee as provided m cl. (^); (B^tn v. Krishna 9 C. W 
N. 265 F, Z?)l2) Airent suit has been brought by a co-sharei 
landlord for his share of rent against an occupancy raiyat on 
the basis of a kabuhvat executed by the raiyat in favour ot 
the plaintiff stipulating for the payment of money-rent due foi 
his share at the rate of Rs. 5 an d 2 maunds of rice a year. Tht 
rent payable by the raiyat before the execution of the kabu 
hyat was Rs 4 per annum for the share of the plaintiff. The 
value of the rice claimed in the suit is at the rate of 3 pei 
nnaund The only dispute in the tase is the validity ot the 
kahuUyat the raiyat while admitting the execution ot the 
kubuhyat, contends that it is void in law How would you 
dec ide the CO «>harei landlord’s suit U L 1912(a) \ns 
The kahuhynt is void in law undei Sec. 29 ; because first il 
IS not registeied, secondly^ enhancement is moie than 2 
as in the rupee (Moreovc’* the payment of rue is in the 
nature of an nbwab. The landloid is entitled only to a decn e 
foi rent at the oiigin il rate ot Rs. 4.)] 

4. Enhancement of rent by suit— The land- 
lord of a holding held at a money-rent by an occupancy 
raiyat may, (subject to the provisions of this Act), insti- 
tute a suit to enhance the rent on one or more of the 
following : — 

(a) That the rate of rent paid by the raiyat is below 
the prevailing rate paid by an occupancy- raiyat for land 
of a similar description and with similar advantages 
in the same *or neighbouring village and that 
there is no sufficient reason for his holding at so low 
a rate. 

(b 1 bat there has been a rise in the average local 
prices of staple- food crops during the currency of the 
present rent. 

{{) That the productive powers of the land held 
by the raiyat have been inpreased by an improvement 
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effected by, or wholly or partly at the expense df, the 
landlord during the currency of the present rent. ' * 

• 

(d) That the productive powers* of the land held 
hy the raiyat have been increased by fluvial action. 

Explanation— ^^V\\x\vdX action*’ includes a change in 
the course of a river rendering irrigation from the river 
practicable when it was not previously •practicable. 
uS. 30) 

Note. — The previous section laid down the principle 
regulating the enhancement of rent by contract. The prcscpt 
section deals with the grounds on which the landlord of a 
holding held at a money-rent by an occupanc-y raiyat may 
intitute a suit to enhance rent. Where enhancement of rent 
is once claimed under S. 30 (b) in a proceeding under S. 105 
and some years later a suit is brought for enhancement of 
rent under the same sub-section, such a suit is not barred by 
S. 109. (33 C. W, N. 498). 


lands of 
his tenancy 
consist of a 
field and 
an \individed 
portion of a 
homestead ? 
Give reasons 
for your 
answer. 

B.L. 1927(a). 
Upon what 
grounds can 
the rent of 
an occupancy 
raiyat lie 
enhanced by 
suit ? 

B. 1., 1922(a) p 
1921(b), 1921 

(sUppl.), 

1926 (a), 

T929 (!>)• 


Who may institute a suit for enhancement ?— A 
suit for enhancement of rent under this section must be 
brou.ght either by the sole landlord or by -the general body 
of landlords if there are several. Such a suit cannot proceed 
at the instance of some only of the fractional co-sharers 
unless the other co-shares are made parties defendants. 
See p 1 5 elseq. 

Prior to Act IV of 1928, a co-sharer landlord could not 
bring a suit for enhancement everf making the other co- 


* The words '* wholly or partly” have been inserted by Act IV of 1928. 


Eniuucratv 
some ins- 
tances in 
which the 
provisions uf 
the B. T. Act 
allow a party 
to go against 
the effect 
of a contract 
entered into 
by him as a 
^free agent. 
C.U. T929(b)* 


The necessity for the chango is this explained in the M>fe5 on Chases *'It 
h as bjKen considered reasonable that the landlord should be entitled to some 
enhancemeat of rent under cl. Ic) of Sec. 30 when be bears a portion of 
the eost of an improvement.” “The words are put in order to encourage 
landlords not to oppose schemes promoted by the District Boards under Act 
VI of 1920 for local drainage or irrigation works. As the law stands the 
landlords can get no increase of rent as a reward for contributionB to which 
they may have been assessed by the Collector for such schemes. Hence 
they put obstacles in the way of tiiese schemes being carried through.'* 
F. A. Saohse^B Speech). » 
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shares defendants in the suit (38 Cal. 702 F. C. ; 19 Ci N. 
s6o ; 17 ‘Cal. 62$ ; 2$ Cal. 217). Now, under Sec. 1^0 , 

t '■‘T 

a co-sharef landl<v'd niay bring a suit for enhanceinents 
under S. 30 by making the other co-sharers parties defendants 
in the suit and giving them are opportunity of joining in the 
suit as CO- plain tiffs. 

Notice*. — Under the old law (as it stood before the 
15 . T. Act was passed ) the service of a notice on the raiyat 
specifying the enhanced rent and grounds on which such 
rent was claimed, was a condition precedent to bringing a 
•suit for enhancement of rent. Under this Act no such notice 
IS necessary. The institution of the enhancement suit is 
held to be sufficient notice under the present Act. 

*^Holding^* — The term ^‘holding” as used in this act 
now includes an undivided share of a holding. See p. 13 an/e, 

5. Rules as to enhancement on {[round of 
prevailing rates. — Where an enhancement is claimed 
on the ground that the rate of rent paid is below the 
prevailing rate — 

(a) in determining what is the prevailing rate, the 
Court shall have regard to the rates generally paid during 
a period of r.Qt less than 3 years immediately before the 
institution of the suit, and' shall not decree an enhance^ 
ment unless there is a substantial difference between the 
rate paid by the raiyat and the prevailing rate found by 
the Court ; . • 

(^) if the Court considers that the prevailing rate 
cannot be satisfactorily ascertained without a local en- 
quiry, the court may direct that a local enquiry 
be held order XXVI in schedule I to find S. 78 
of the C. P. Code, 1908, by such Revenue officer as the 
Local Government may authorise in that behalf by rules 
made under Rule 9, Order XXVI in Sch. I to the said 
Code ; 

(c) in determining under this section the rate pay* 
ablei by the raiyat, his caste shall not be taken into 
consideration unless it is provad that by local custqm 
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w 

( asW^is , taken into account in determining the rate ; 
li ‘ i/tfhenever it is found that by local custom any, 
description of raiyats hold land at favourable rates of 
rent, the rate shall be determined itccording to that 
custom 

(ii) it ascertaining the prevailing rate, the amount 
of any enhancement authorised on account of the land- 
lord's improvement shall not he taken into Vonsidera- 

•tion ; 

For instance, rates may have increased within a certain 
area in consequence of improvements etTected by the land-, 
lord ; those exceptional rates cannot be regarded as test of 
the prevailing rate in the village or be allowed to influence 
its determination. 

'e) if a favourable rate has been determined under 
d. (c) for any description of raiyats, such rate may, if 
the court thinks fit, be left out of consideration in ascer- 
taining the prevailing rate ; 

(/) if the holding is held at a lump rental, the de- 
termination of the rent to be paid may be made by ascer- 
taining the different classes of land comprised with 
in the holding and applying to the area of each 
class the prevailing rate paid for that c]ass within the 
village or neighbouring villageSi (S. 3 1 ). 

6. (i) What may be taken in certain dis- 
tricts to be the **prevailin^ rate ’'—In any district 
or part of a district to which this sub-section is extended 
by L ocal r government by notification in the Calcutta 
Gazette, whenever the prevailing rate for any class of 
land is to be ascertained under Sec 30, clause (a), by an 
examination of the rates at which lands of a similar 
description and witli similar advantages are held within 
any village or villages, the highest of such rates at which, 
and at rates higher than which, the larger portion of 
those lands iS held may be taken to be the prevailing 
rate 

Illustrations, - (a) The rates at which land of a siibilar 
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description and with similar advantages is held in a vill^ 
are as follows : — 

Bigl^as 

I 

loo ... ••• ... <^j 

200 


150 

100, 

ISO 


Rs. A. 
1 o 

‘ I 8 

1 12 

2 o 

2 4 


Tatal 700 

V Then Rs. 2-4 is not the prevailing rate because only 1 50 
bigbas, or less than half, are held at that rate. Rs. 2 is 
not the prevailing rate, because 250 bighas, or less than half, 
are held at that or higher rate. Re. 1-12 is the prev'ailing 
rate, because 400 bighas, or more than half, are held either 
at this or a higher rate, and this is the highest rate which, 
and at rates at higher than which, more than half the land 
is held. 


(d) The rates at which land of a similar description with 
similar advantages is held in a village are as follows : — 


Bighas 

loo 

. . . 

... (a 

Rs, As. 

< 0 

250 

... 


I 4 

1 50 * 

*••• 

... 

X 8 

ISO 


... ” 

I 12 

50 ••• 

• 

r 

2 0 

Total 700 

Then, for the reasons 

given in illustration (a) neither Rs. 


nor Re. 1-12 is the prevailing rate, nor is Re. 1-8 the 
prevailing rate, because only 350 bighas (exactly half) are 
held at Re. 1-8 or at rates higher than Re. i-8. In this case 
Re. 1-4 is the prevailing rate because more then half the 
lands are held at Re. 1-4 or higher rates, and this is the 
highest rate at which, and at rates higher which, more than 
half tfk land is held; 
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(2) The f/)cal Goveracnent may, by a lilcenoti- 
negation withdraw Sub-section (i) from any district or ^ 
part of a district to which it has been extended as 
aforesaid. (S. 31-A). ♦ 

Note. — Sec. 31. A applies only to a very small part of 
the area to which the B. T. Act applies, so that the definition 
of prevailing rate laid down in the rulings of the Vligh Court 
still hold good in almost the whole of Bengal and Bihar. 
According to the said rulings “the prevailing rate is that 
paid by the majority of the raiyats in the village.*’ (9 W. R. 
S3). This definition differs from that laid down in Sec. 31 , 
m two respects : — (i) The prevailing rate is defined in Sec., 
^i-A not with reference to the number of raiyats paying rent, 
Imt With reference to the quantity of land for which rent is 
payable ; (2) that Sec. 31-A enables the highest of rates in 
the ascending scale of rates, at which and at rates higher 
than which, the major portion of land of a similar advantage 
in same village or in neighbouring villages is held to be - 
taken as the prevailing rate ; so that in time all lesser rates 
may be raised to this rate. (Rampini). 

7 Limit to enhancement of prevailing rate 

— hen the prevailing rate has once been determined 
by a Revenue-officer under chapter X or by a civil court 
in any suit under this Act, tt shall not be liable to 
enhancement save on the ground and to the extent 
specified in S. 30, cl. (b) and .S ^52. (S. 3T-B). 

8 Rules as to enhancement on ground of 
rise of prices. "—Where an enhancement is claimed * 
on the ground ofa rise in prices — 

(a) the Court shall comp ire the average prices 
during the decennial period immediately preceding the 
institution of the suit with the average prices during 
such other decennial period as it may appear equitable 
and practicable to take for comparison ; 

(b) the enhanced rent shall bear to the previous 
rent the same proportion as the average prices during 
the last decennial period bear to the average prices durmg 
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the previous deceaniAl period taken for purposes of 
comparison provided that in calculating this proportion, 
the average prices during the later period shall be 
reduced by one "chird of their excess over the average 
prices during the earlier period ; 

(c) if in th^ opinion of the Court it is not practicable 
to take the decennial periods prescribed in cl. (a), the 
Court may; in its' descretion, substitute any shorter 
periods therefor. (S. 32). 

Note. — Price lists are compiled under S. 39 and they 
n\ust be referred to. It is an error of law if a Court omits to 
r»efer to the price-lists. (37 Cal. 742'. Though the words 
used in Sec. 32 are of a mandatory character, that section 
has to he read along with S. 35 which controls it. S. 32 Jon I y 
lays down the procedure by which enhancement is calcula- 
ted and S. 35 gives a discretion to the Court as to the extent 
to which enhancement should be allowed. The facts that 
the cost of cultivation has increased and that landlord has 
succeeded in getting an enhancement recently are sufficient 
ground for allowing only a slight enhancement of rer.t under 
In proceedings for settling fair and 
equitable rent, it is not enough to find that there has been an 
increase in the price of staple food crops but it is also neces- 
sary to find that the rent settled by the court is fair and 
equitable taking all circumstances into consideration. {32 
C. W. N. 999)- 

9. (t) Rules as to enhancement on ground 
of landlord’s improvement — Where an enhance-, 
menl is claimed on the ground of* a landlord’s 
improvement— 

(a^ the Court shall not grant an enhancement unless 
the improvement his been registered in accordance with 
. this Act ; 

(b) in determining the amount of enhancement the 
Court shall have regard to--(i) the increase in the 
prot^uctive powers of the land caused or likely to be 
. caused by the improvement, (ii) the cost of the improve- 
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nient, (iii) the cost of the Cultivation required for 
jtilising the improvement, and (iv) the existing rent and 
:he ability of the laiid to bear a higher rent. . 

(2) A decree under this section shall, on the 
application of the tenant or his successor-in-interest, be 
subject to reconsideration in the event .of the improve- 
ment, not producing or ceasing to produce the estimated 
• ffect. (S. 3j). * • ^ 

Note. — The subject of “improvements” is dealt with in 
Secs. 76-83. The rent of an occupancy raiyat may also 
(under Sec. 29) be enhanced by private contract made 
between the landlord and the raiyat on account of aA 
improvement made i^y the landlord, but the enhanced rent 
lixed by such contract is only payable, subject to the limita- 
tion laid down in Proviso (ii) to Sec. 29. 

TO. Rules at to enhancement on ground of 
increase in productive powers due to fluvial 
action. — Where an enhancement is claimed on the 
ground of an increase in productive po^^ers due to 
fluvial action— 

(a) the Court shall not take into acix>iint any 
increase which is merely temporary or casual ; (/^) the 
Court may enhance the rent to such an amount as it 
may deem fair and equitable, but not so as to give the 
landlord more than one-half of the value of the net 
increase in the produce of the land. (S. 34). 

“Pluvial action” — includes a change in the course ot 
a river rendering irrigation from •the rireft practicable where 
'»t was not previously practicable. (£xpl. to S. 30.) 

ti. Enhancement by suit to be fair and 
equitable. — Notwithstanding anything in 8^30 to 34, 
the Court' shall not, in any case, decree any enhance- 
ment which i.s under the circumstances of' the case, unfair 
or inequitable. (S. 35,) 

12* Power to order projgressive enhance* 
iiient*—lf the Court passing a decree for enhancement 
considers, that the immediate enforcement of the decree 
to its full extent will be attended with hardship to the 


9 
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raiyaU .it may direct that the enhancement shall take 
effect gradually at such times and by such instalments 
extending over a period not exceeding ten years as the 
Court may ^fix in tthis behalf. For the purposes of 
Section 37, however, the full rent shall be deemed 
to have come into force from the date of the decree. » 

(S. 36). ' 

Note. — This section has been substituted for the old 
section by Act IV of 1928. The amendment gives courts 
greater power of disci etion as regards progressive enhance- 
ment. It is definitely stated that for purposes of future 
enhancement the full rent shall be deemed to have come 
into force from the date of the decree. 

21. Limitation of right to bring successive 
enhrrcement suits. — (i) A suit instituted for the en- 
hancement of the rent of a holding (i) on the ground that 
the rate of rent paid is below the prevailing rate, or (ii) on 
the ground of a nse in pnees, shall not be entertained, 
(a) if within is years next preceding its institution the 
rent of the holding has been enhanced by a <x)ntract 
made after the 2nd of March, 1883 (the date on which 
leave 10 introduce the Tenancy Act Bill was obtained , 
or (<6) if II decree has been passed enhancing the rent on 
either of the grounds afore.said or on any ground 
corresponding thereto or dismissing the suit on the 
merits, t 

(2) Nothing in this section shall affect the provisions 
of Rule I of Order XXI II, C. P. Code. (S. 37). 

D.— Reduction of rent (S. 38 ). 

Reduction of rent — (i) An occuj^ncy-raiyat}: may 
institute a suit for the reduction of his rent on one' or 


e Cf. Sec. 8 supra. ' ^ Cf, See. 9 mp'rd. 

X The words “bolding at a money rent” which occurr,e4 these 

wcfds {“An occupancy raiyat”) have beea omitted by Act ly of 1928* 
following explanation js ^ven for the amendment >^Uik1w the old law,' the 
occupancy raiyats holding at produce ,had the right of cpplying^umler S, 



OCCtJPAS'CV' raiyats. 


more of the following grounds and except as hereinafter 
provided in the case of a diminution of the area of the 
holding, not otherwise, (namely) : — 

{a' on the ground that the soi[ of the holding has 
7 vithout ttke fault of the raiyat^ become permanently 
deteriorated by a deposit of sand or other specific cause, 
sudden or gradual ; 

(b) on the ground that there has been a fijl, not due 
to a temporary cause, in the average local prices of 
staple food'C.rops during the currency of the present 
rent, or 

(c) on the ground that the landlord has refused or 
neglected to carry out the arrangements, in respect of the 
irrigatli^u or the maintenance of embankments which 
wore in force at the time when the rent was settled, 
and the soil of the holding has thereby deteriorated. 

Explanation — A suit for reduction of rent properly 
Irameo for the purpose may he instituted or a plea for 
reduction of rent taken by any one among a number of 
cf^-sharer tenants of a holding. 

(2) In any suit instituted under this section, the 
(Joint may direct such reduction of the rent as it thinks 
A/z> and equitable. ( S. 38.1 

Reduction on the ground of diminution cf area. 

— Sec. 52, Sub-Set\ (i), clause (a) posf. 


What are the 
founds upon 
which an 
occupancy 
raiyat holding 
at a money 
rent may sue 
for reduction 
of his rent ? 
B. L. 1900 ; 
P. L. 1909. 
What reme- 
dies are open 
to k tenant ii 
rase the soi! 
of the holding 
has i^rma- 
nentl} dcLeri- 
orated ? Wha 
will the 
tenant have 
to prove in 
the rase ? 
B.L. 1929(a) 


40 for commutation of their produce-rent to money-rent, if they found it 
difficult to pay produce-rent and in such cases money-rent at a mucli less rate 
than the average price of the produce was jfeneraUy found fair and equitable 
bv the officer to whom this application was made, considering all the cir- 
i-uralonces mentioned in the section. Now as this power of applying for 
commutation has been taken away by the repeal of S'. 40 the. raiyats paying 
rent in kind are deprived ol any cliancc of reduction of their rent though 
their produce'rcnt may be very high and thi^ would be a great hardship to 
ttiem. As occupancy raiyats paying produce-rent had this right of commuta- 
tion and thus getting a relation 'of thejr rent thii Sec. 38 was conSned 
to raiyats paying money-rent only ; and theVe is no reaffbn why this section 
should pow be restricted to opqjdpen^y-jraiyats paying mpney^rent only. As 
Sec. 40 is omitted, ^his Sec, 39. hap been so* worded as, to include raiyata 
paying rent in l^nd also pnd this purpose has, been served by the (pmissioiv 
of the words ‘^hol^ing at a monc^-rat.^ ' 




132 


THE BENGAL TEI^NCY ACT. 

Prod,UC6 — prior to the amendment of 1928^ • 
thcrp was no provision in this Act for the reduction of *‘ini 
in kind. Under the present amended section raiyat paying 
rent in kind may sue for reduction of rent. See footnote 
at pp. 129-50 ante, 

Bostrictions on contract.— A raiyat may not con- 
tract himself owt of the provisions of this section after the 
passing of this Act. [Vide Sec. 178, Sub-Sec. 3 cl. {e) ]. 

“May institute a suit etc**— Abatement of rent may 
he claimed by a tenant in a suit against him for rent and a 
separate suit is not necessary. (51 Cal. 1022). 

Sub-Sec. (1) ( 0 ) and Explanation.— These have 
been newly inserted by Act IV of 1928. The following 
explanation is given for the amendment : — It is reasonable 
that where a raiyat has had his rent settled when certain 
arrangements in respect of irrigation or maintenance of em- 
bankments were in force he should receive a reduction of 
his rent so long as the landlord fails to carry out his obliga- 
tions in this respect. By the Explanation a number of te- 
nants occupying a holdhig is given the right to institute a 
a suit or take a plea for the reduction of rent in their several 
and individual capacity. 

‘•Pemianenbly deteriorated.”— The word •'perma- 
nently” should be literally interpreted and ought to be 
construed with reference to the existing conditions. When 
apiece of land gets coyereS* with sand, the deterioration is 
permanent with reference to existing conditions. (20 C. 
W. N. 1 1 57). A deterioration may be “permanent” although- 
the same might be removed by application of capital 
and skill. (20 Cal. 579 )- 

E — Price^lUts (S. 39). 

1 . Price-Iiats of st&pio food'oropt. — (t) The 

Collector of every district shall prepare, monthly, or at 
.shorter intervals, periodical lists of the market-prices of 
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staple food-croops grown in such local areas as the LocaI » 
Government may from time to time direct, and shall 
submit them to the Board of Reyenue for approval or 
revision. 

(2) ‘’The Collector may, if so directed by the Local 
Government, prepare for any local area like price-lists 
relating, to such past times as th^ Loca^^ Government 
thinks fit and shall submit the lists so prepared to the 
Board of Revenue for approval or revision. 

(3) The Collector shall, one month before sub- 
mitting a price-list to the Board of Revenue under 
this section, publish it in the prescribed manner within 
the local area to which it relates, and if any landlord 
iir tenant of land within the local area, within the said 
f)eriod of one month, presents to him in writing any 
objection to the list, he shall submit the same to the 
Hoard of Revenue with the list. 

(4) The price-list shall, when approved or revised 
by the Board of Revenue, be published in the official 
("lazette, and any manifest error in any such list dis- 
covered after its publication may be corrected by the 
Collector with the sanction of the Board of Revenue. 

(5) The Local Govenment shall cause to be com- 
piled, from the periodical lists prepared under this 
section, lists of the average prices prevailing through- 
out each yeai^i and shall cause them to be published 
annually in the official Gazette. 

(6> In any proceedings under this Chapter for an 
enhancement or reduction of rant on the ground of a 
rise or fall in prices, the Court shall refer to the list 
published under this section, and shall presume that the 
prices shewn in the lists prepared for any year subse* 
quent to the passing of this Act are correct and may 
j)resiinie that the prices shown in the lists prepared 
for any year prior to the passing of this Act are correct, 
unless and until it is proved that they are incorrect. 

(7) The, Local,. Qovernnient shall maka rules for 
determining what are to be deemed staple * food-crops 
in any locaLareai and for. the guidance of officers 
preparing price-lists under, this section. ( S. 39). 
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CHAPTER VI. -Non-occupancy raiyats. 
/Ss 41-47.) 

Ihis Chaptei deals with the ii^^hts and liabilities of iniyits 
not having; a right of occupancy who are referied to in 
this Act as non-occupancy raiyats (S 41 ) The pio- 
\ isions of thf^ chaptfei are sub|ect to those in Secs x t6 
and i8o, Sut-sec (2), Sec. ii6 proiides that ‘‘Nothing in 
Chapter VI shall apply to lands acquired, under the I and 
Xrquisition \ct (I of 1894), foi the (/0\einment 01 for anv 
local authority 01 foi a Railway Company or lands belong 
ing to the Govcinment within i cantonment, while such lands 
remained the propeity of the Government or of any lord 
authoiit) 01 Railway Company or lands owned h> the Govern 
ment 01 by any local authority which aie used foi an> pubhe 
woik, such IS a load, canal or embankment 01 ne 
required foi the repaii 01 mainenance of the same, or to i 
piopnelor*s private lands (known as khamar^ mj^ 
straff «!/, sir or khati* it \ whe^e any such hnd % fcld 
under a lease for a lefm of years or under a le ise from year 
to year*' (Where, therefore, a proprietor’s pruate lands au 
held otherwise than under a lease for a term of years 01 
from year to year*the provisions of this Chapter apply). See 
180 sub-sec {2) provides that “Chapter VI shall not apply 
to raiyats holding land under the custom of utb^n^ m lespect 
of land held by them under that custom.” 

The Chapter is by no means exhaustive There are other 

sections in the Act (e ^ Ss 66, 77 155 etc ) which deal with 

matters affecting non-occupan< y raiyats Moreover, in detei 

mining the rights and liabilities of non-occupancy raiyats, 

I , the question of custom and local usage has to be consideted. 

^ hen arc the 

idents* 1. Initial i^ent of non-^oocupancy-raiyat 

achedi to a — When a non-occupancy raiyat is admitted to the orr u- 
01^11 old Potion of land, he shall become liable to pay such rent 
? B. L. ^ agreed on between himself and his landlord 

)i. * at the time of his admission. <(S 42). , 
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'"Admitted to the oooupation of land/*!— This » 
refers to the initial admission, so that if the raiyat is allo^^ed 
to hold on after expiry of the first ternvthe landlord may not 
compel him to pay any rent he pleases. “Where a raiyat 
has been in occupation of land and a lease is executed with a 
view to a continuance of his occupation, he is not to be 
deemed to be admitted to occupation by that*lease notwith- 
standing that the lease may purport to admit him to occupa- 
tion.” (S. 47) That is to say^ when a lease is executed in 
favour of a raiyat who is already in occupation of land, with 
a view to a continuance of his occupation, his tenancy shMI 
not be H^^emed to begin with the lease, although the lease 
itself may purport to admit him to occupation. “This 
provision was inserted in consequence of frequent attempts 
on the part of landlords to evade the provisions of the law 
by giving to the raiyats already in occupation of land leases 
purporting to begin their tenancy with the lease. Under 
this explanation of the words “admitted to occupation” a 
laiyat’s tenancy would date back to the time when he was 
first let into possession and he would not be liable to eject- 
ment under the provisions of clause (c) of sec. 44. As a 
matter of practice tenants very often enter on possession of 
lands long before there is any question m embodying the 
terms and conditions of their tenancy in a lease.” (Finucane). 

“Such rent m may be agreed on etc,”— If no 
rent has been agreed upon, the landlord is entitled to 
recover only a fair and equitable rent (Vidie Sec. 46, 

Cl. (6). 

2. Enhancement of rent — The rent of a non* ^^at way 
occupancy raiyat shall not be enhanced except — (i) by and how far 
registered agreement ; or (ji) by agreement under SeG.46 : the rent of a 
Provided, that nothing in this section shall prevent a »on*occu- 
landlord from recovering rent »at the rate at which it.has 
been actually paid for a continuous period of not less ^'^nced 7 
than 3 years immediately preceding the perif^d for B,L, 191 s(b) 
vwhich rent is claimed. (S., 43). 
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No^e. — S. 43 involi^cs two Important principles vis, (i)- 
that, althoug^i there is no express restriction respecting the 
enhancement of rent paid by a raiyat not possessing a right 
of occupancy yet, when -an enhancement is made, it must be 
effectuated or rather evidenced by registered agieement or 
by an agreement tendered through the Court under the 
provisions of S. 46 ; but {2) that this should be no bar to 
the landloid recovering rent from the raiyat at the rate at 
which it has been actually paid for a continuous period of not 
less than three years preceding the period for which rent is 
claimed, though such rate may be higher than the rate at 
which the tenant was inducted upon the land. This provision 
gives the force of registration to a non-registered contract 
which has been acted up to for a continuous period of three 
years. 

There are no restrictions on the enhancement of a non- 
occupancy raiyat^s rent by registered instrument, as there 
are in the case of an occupancy raiyat’s rent. (Sec. 29. >• 
An occupancy raiyat*s rent once enhanced cannot l>e 
enhanced by contract again for 15 years. (S. 29, cl. c) ; 
There is no such limitation on the enhancement 
of a non-occupancy raiyat*s rent. 

This section does not apply to c/iur lands. Tenants 
holding e/iur lands are liable, until such time as they have 
acquired occupancy rights therein, to pay rents at rate agreed 
upon between them and thq landlord irrespective of the 
provisions of S. 43. ( 37 Cal. 449). 

^hat are the 3. Grounds on which non-occupancy raiyat 

(rounds an may be ejected- — A non-occupancy raiyat shall 
rhich a nan- (subject ro the provisions of this Act) be liable to eject 
iccupnncy nient ^n one or more of the following grounds and not- 
namely- 

X Le 1906, (a) on the ground that he has failed to pay an^ 

'916 (b), arrear of rent ; 

’'^9 {b% on the ground (/) that he has used the land ia 

V i. 1910. a manner which renders it unfit for the purposes of the 
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lenancy ; or (#V) that he has broken a condition cdnsis- Hf^w Is such 
lent with this Act and on breach of which he is, unde/ a miyat to be 
the terms of a contract between himself and his landlord, 
liable to be ejected ] What classes 

{c) whfere he has been admitted to occupation of ulwe^to^Vcct- 
the land under a registered lease — on the ground that meat for non- 
the term of the lease has expired $ * payment of 

{d) on the ground (f) that he has refused to agree 
iu pay a fair and equitable rent determined under Sec. m>t so liable ? 
46 or (//) that the term for which he is entitled to hold BX, 1919 (a). 

at such a rent has expired. (S. 44). ’ Non-occupan- 

,cy raiyat 


Note.— A non-occupancy raiyat cannot be ejected except 
on the giojiid specified in this section, the above four being 
the only grounds upon which a non-occupancy raiyat may be 
ejected. Hence an attempt to transfer or even a partial 
transfer or the denial of landlord's title are no grounds of 
ejectment. Parting with the possession of a holding or 
denying the title of the person under whom a non-occupancy 
I aiyat holds is not a ground of forfeiture and a non-occupancy 


denies hi;:* 
landlor'l's 
title. Can he 
be rejected ? 
If not, on 
what grounds 
can he be 
ejected ? B.L. 
1920 (b). 


raiyat cannot be ej^jted for having done either. (1 C. 
W. X. 158). 


“Subject to the provisions of this Act*”— I'his 
section is subjected to the provisions of Sec. 89 which 
provides that a tenant shall not be ejected from his tenure 
or holding except in execution of a decree e, except by 
suit. 


Clause (a). — This clause is subject to the provisions of 
Sec. 66 which enables a non occupancy raiyat to save him- 
self from ejectment for arrears of rent by paying into Court 
the amount of the arrears within 30 days from the date of the 
decree or within such further time as the Court may allow 
for the purpose. 

Clause (b). — This clause is subject to the provisions of 
Sec. 155 which requires a landlord before suing a tenant for 
ejectment on this ground to serve a notice on the tenant 
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specifying the particular misuse or breach of contract 
complained of and giving him an opportunity of rcmedyinj* 
the same Undei* sub-sec. (4) of sec.- 155 a tenant against 
whom a decree for ejectment on this ground has, been passed 
can always save himself from ejectment by paying the com* 
pensation fixed by^ the Court for the misuse or breach of 
' contract m question. 

Clause (b) declares the liability of the non-occupancy 
.raiyat to be ejected — (i) when he has used the land in 
♦ manner which renders it unfit for the purposes of the tenancy, 
tn other words ^ the purpose for which he was inducted upon 
it ; it* the land has been let out for agricultual or horti* 
cultural purposes, to turn it into a brickfield or to build 
houses therein, would render it unfit for the purposes ot 
the tenancy) ; (2) when the tenant has broken a condi* 
tion in his lease which makes him liable to ejectment upon 
a breach thereof. It is to be noted, however, that the tenant 
is not liable to ejectment for the breach of any and every 
condition in the contract. To subject him to that liability, 
the condition must be consistent with the provisions of 
this Act, whether made before or after passing of the 
Act. [Gl. Sec.* 10 (Proviso), Sec. i8 (b) and Sec. 25 (b) ant€t\ 

Clause (c)— Clause (c) provides for the ejectment of a 
raiyat admitted to occupation under a registered lease on the 
ground that the period for which the tenancy was created 
has expired. The clause is limited in its application to the 
case of the expiration of the infial lease (S. 47) and such a 
lease must be a registered one. A non-occupancy raiyat 
who is admitted to land without a registered lease cannot be 
•ejected Gin the grounds specified in this clause. He is 
consequently in a better position than a non-occupi^cy 
raiyat admitted into occupation under a registered lease as 
re^^ards liability to ejectment 

Clause (d)'^This clause cofitaiAs two grounds of eject- 
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merit : — ( i) refusal to pdy the judicial rent (Sec. 46. cl.* 6) ; 
and (2) expiry of the judicial lease. (Sec. 46, cl. 7). 


4. Condition • of ejectment On the ground 
of refuse! to agree to an enhancement.— (i) A 

suit ti»r an efectment on the ot refusal to agree 

to an enliancement of rent shall not be instituted against 
a non-occupancy raiyat unless the landlQrd has .tendered 
10 the rai>at an agreement to pay the enhanced rent 
tnd the raiyat has, within 3 months before the institu- 
tion of the suit, refused to execute the agreement. 

(2) A landlord desiring to tender a draft of an 
a»ree nent to a rai>at under this section may file it in 
the office of such C‘)urt or Officer as the Local Govern* 
inent appoints in this behalf for service on the raiyat. 
The Court or officer shall forthwith cause it to be served 
on the raiyat in the presc ibed manner and when it has 
hejn so served, it shill, lor the purposes of this section, 
be deemed tu have been tendered. 


What condi- 
tion must be 
satisfied be- 
fore a land- 
lord is enti- 
tled to insti- 
tute a suit for 
ejectment 
against a non- 
occupancy 
raiyat for 
refusing to 
pay enhanced, 
rent f P. L. 

1897. 


(3) If a raiyat on whom a draft of an agreement 
has been served under sub-sec. (2) executes it and 
within one month from the date of service, files it in the 
Office from which it issued, it shall take effect 
from the commencement of the agricultural year next 
following. 

(4) When an agreement has been executed and 
filed by a raiyat under sub-sec. (3), the Court or officer 
in whose office it is so filed shall forthwith cause a notice 
of its being so executed and filed to be served on the 
landlord in the prescribed manner. ’ 

(5) If the raiyat does not execute the agreement 
and file it as aforesaid, he shall be presumed to have 
refused to execute it. 

(6) If a raiyat refuses to execute an agreement of 
which a draft has been tendered to. him under .this 
section and the landlord thereupon intitules a ^ suit to 
•eject him, the Court shall determine what rent is fair 
and equitable for the holding. 

(7) If the raiyat agrees to pay the rent so detor- 
mined, he shall be entitled to remain in cccupatioA of 
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h \9 holding at that rent for a term of 5 years from the 
. date of the agreement, but on the expiration of that ternn^ 
shall be. liable to ejectment subject to the provisions of 
this Act unless be has acquired a right of occupancy. 

(8) If the raiyat does not agree to pay the rent so 
determined) the Court shall pass a decree for 
ejectmeqi. 

k 

(9) In determining what rent is fair and equitable, 
the Court sh^ll have regard 10 the rents generally paid 

^ by raiyats for land of similar description and with like 
^ advantages in the same village. 

(10) A decree for ejectment passed under this 
section shall take effect from the end of the agricultural 
year in which it is passed. (S. 46). 

Note. — This section does not apply where the holding 
was under a registered kabuhyat. (17 C. W. N. cxii). The 
proceedings under this section are not merely proceedings 
for ejectment but they are also proceedings to have a fail 
and equitable rent assessed by the Court ; if the tenant has 
refused to accept the agrreement filed under the provisions 
of S. 46, it is then only that a suit for ejectment under that 
section can |pe commenced. ( 43 C. L. J. 45). In a suit for 
ejectment of a non-occupancy raiyat on the ground of his 
refusal to agree to* an enhancement of rent, the procedure 
to be followed under S. ^6 is as follows : — The Court will 
first determine what is fair and equitable rent. Whethci 
it is necessary or advisable to serve notice on the tenants of 
the rent fixed and the date by which their election has to be 
signified is a matter of discretion in the circumst,ances of each 
case. The Court may record an order in the order sheet 
determining what the fair and equitable rent is. The Act 
docs not either prohibit or enjoin the passing of a preliminary 
and final decree, jf the tenants do not appear within the 
ti|jpe fixe^ by the Court and recorded in the order deter- 
mining and equitable . rent determined by the 
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hen only the court shall pass a dccr-ce in ejectment. Sifch 
decree for ejectment shall take effect from the end of the * 
i)^ncultural year in which it was passed.* (55 Cal. 659!. 

Sub-sec. (9) is not exhaustive, but is merely one of the 
lethods by Which a Court acting under sub-sec.* (6) is 
intended to arrive at the determination of the question to 
hat is a fair and equitable rent. (27 Cal. 4/6). * 

Other inoidents of non-ocoupancy raiyats : — 

( 1 ) Right of sublet— A non-occupancy raiyat is not 
prohibited from sub-letting and may have an under-raiyat 
inder him and may create a protected interest under S. t6o, 

1 . if hir* landlord allows him to do so. (37 Cal. 709). 

Sec. 44 again does not make subletting a ground for eject- 
ment. It would thus appear that a non-occupancy raiyat has 
\ right to sub-let his holding. 

(2) Bight to transfer or bequeath.— Non-occupancy 
rights may be transferable or bequeathable by custom 
(S. 183). I^ut where there is no (Aistom or usage^ it would 
appear the that a non-occupancy raiyat may not transfer or 
dispose of by will, his holding. 

( 3 ) Accretion. —When there is an accretion to the 
holding of a non-occupancy raiyat he is entitled to claim the 
benefit of Cl.(i ) of Sec. 4 of Reg. XI of 1825. (13 C. W. 

N. 267). 

( 4 ) Heritability. — There is no expreSs provision in the Discuss 

Act which makes the holding of a non-occupancy raiyat 

® r 7 / non-orcupaii- 

heritable. The question of heritability of non-occupancy cy raiy.ui- 
rights was fully discussed in the Full Bench Case of 
Midnapuf Zemindaty Co,^ Ltd. v. Hrishikesh Ghose ( 41 Cal. B.L,i9i6Va). 
H08 : F. B. ) in which it has been held that the holding of a '9^5 (10,1924 
non-occupancy raiyat is ( apart from possible exceptions ) 

'heritable^ The above Full Bench case was followed by the pancy raiyati- 
Patna High Court in the case of Kalru CitJti y./au^U Ckau- ? 

.iihun\ I Pat. L. J. 273 - 
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<jriv( reasons 
B. L. i9lU3(a). 
»9*4 (0. 

!• the holding 
of a non occii 
paticy ru>at 
heritable ? 
Give rtasons 
U. L 1923(b). 
Disc uss 111 the 
light of the 
!• B d rision 
in Midnipur 
/amindar) Co^ 
\ Hrisnihfsh* 
Ghosh (41 • 
Cal. 1108) 
wh( thcr thi 
right r a 
nen t cuj in 
i j r uyat in 
his holding Is 
hent \blc, 

B L 1921(a) 
Is 1*1 n occu 
1 im> raivnti 
h< Iding 
heritiblt ^ 
Disc uss with 
Rfcren«.c to 
< ise Inw 
V I 1926(1) 
1928(1), 1926 
(1 ), 1028 (b). 


(5) Itodiictioii of Font —A non-oc cupancy 1 tivit 
cannot apply for 1 eduction of his rent, except on the grounrl 
of diminution of aiea * [ Sec 52 {d) ] 

(6j Improvement — A non-occupancy laiyit ( m 
constiuct well and eicit a suitable dwelling-Viouse for him 
self and his famil} on his land, and he can make otboi 
iniprovenUnts as' defined in S 76, piovided they do not 
substantially dimmish the value of his hndloid 
property 

Difference between occupancy and non 
occupancy raiyat -llu mnn diftci ernes between the 
position of an occupincy 1 uyat and that of a non occnpim\ 
laiyit aie the following — (i) Ihc (nhimement b> contiait 
oi the rent ot in occupincy i jiy it cannot be mule often^*! 
than once in 15 years and must not exceed 2 as. in thi lupte 
except on the ground of the landloids impiovcment < 
loleise fiom the obligah m to giow a spec lal ciop Fhci 
IS no such limitation on tlie enh me cment of the rent of 
non occupancy lawat (2) \n occupincy ii^at can hi 
eject! d only on the gioiind that he used the 1 uid of hi 
holding in t manner which renders it unfit ^oi the puipo*-c 
of tenancy 01 that he has broken a condition, consistent 
with the Act, on hi each of which he is, undei his contract 
liable to be ejected A nonoccupancy raiyitma> also b 
ejected foi fiiluie to piy his rent. If he has been idmitten 
to occupation undei* a legistcied lease, he may beeiectea 
on the giound that the term of the lease has expired Auc 

• But set 20 Cal 579 at p 586whtre he has been held that tht. principir 
of S apply to the cases of all das'll H raiynts Both theiprescjit and qI 
law (Act X of 1859) seenfto recognise the undoubted nght of a tenant t 
claim abatemont of rent when he is prevented from usnng tht. land frot 
causes beyond his control S refers to occupaney tenants only but th 
right to claim abatement m the qircniBstancos mi,ntioned m that section 
esists in all tenants irrespective of their status This nght is ba8c4or 
natural jitttice arid t guity ' fl922 Pat 132 Mitter ft Rifukherjee s B T 
Act, 162) ‘ ^ 
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\[ a fair and equitabkle rent has been settled for him by Qourt 
lie may be ejected for refusal to agree to pay such rent, or if, 
he agrees, he may be ejected on the esyiratiomof 5 years 
Horn the date of the agreement unless he has by that time 
,xcL|uired a rijjht of occupancy. ( Rampini). 


CHAPTER VII — Under-raiyaM. (SecI 4j3-49). 

riiis Chapter deals with the rights and liabilities of the 
under-raiyatb or those who hold either immediately or* 
mediately under the raiyats. This chapter has been ’ 
rompletely amended and the new sections 48, 48A-481i 
tind 49 have been substituted in place of the old sections 48 
.ind 49 by the B. T. Amendment Act, IV of 1928. The 
< hanges are thus explained in the JVo^s on Chiuses Secs. 

.iiS and 49 have been recast as Secs. 48, 48A-48H and 
i9. The new S. 48G provides that all under-raiyats who 
have already got wcupancy-rights by custom shall now 
have such rights by statute. It has also been made clear 
ivhirh of the incidents of the holding of an raiyat would 
apply to such an under-raiyat. Excepting as already stated, 
occupancy rights have not been recognised for under-raiyats 
but it has been dehnitely provided in Secs. 48C and 48E 
til at the only grounds on which an under-raiyat may he 
ejected shall be (a) that he has failed to pay an avrear of 
rent, (h) that he has rendered the land Unfit for the pur{)ose5 
of the tenancy, (c) that he has refused to pay the rent deter- 
mined by the Court as payable by him, (d) that the term of 
his written lease has expired or (e) when there is no written 
lease, by i yfear*s notice. The lasj: two grounds (d) and (e) 
will not, howqver, apply .if the under-raiyat .has been in 
possession of the holding for la ccHiti9uous years or has a 
homestead thereon or if a permanent and heritable right has 
been admitted ,by his landlord in a dgcdbiepb The last two 
.grpunds (d),and (e) jviU npt, .also apply unless the larf.d- 
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lord requires the land for his homestead or for cultivation 
by hirtiself. Provisions have been made for restitution of 
possession to the ejected under-raiyat in certain cases. (S. 
48E). The initial rent of an under-raiyat has been left to 
agreement between the parties (S. 48). Subsequent enhance- 
ments may be made either by contract or by the Court. When 
by contract^ the rent may be increased upto 25 p. c. 
above the existing rent but not more frequently than at inter- 
vals of 15 years (S. 48 B) ; and when by the the 

ipcrease may be upto value of one-third ( in the case of 
•money-rent )or one-half (in the case pf produce-rent), of the 
average produce of the preceding ten years (S. 48 D). The 
under-raiyat*s holding will be heritable, but it will not be 
transfer- able except with the consent of the landlord (S. 
48F). As regards sub-leases, when a salami is stipulated, a fee 
equal to one-fourth salami is to be payable to the immediate 
landlord of the raiyat. (S. 48 H) An under-raiyat may enter 
into a complete usufractuary mortgage in the same manner 
as an occupancy raiyat. (S. 49). The intention is that S. 

26 G (4) will govern under-raiyats also and forbid any other 
form of usufractuary mortgage. 

1. Liability of under*raiy at to pay rent'— 

When ari xm^er-raiyat is admitted to the occupation o( 
land, he shall, subject to , the provisions of this Act, 
become liable to pay such rent as may be agreed on 
between himself and hi$ landlord at the time of his 
admission : Provided that the rent or rate of rent agreed 
•-upon shall not be less than the rent or the rate 
. oi rent payable by the raiyat to his landlord 

Note. — ^"fhe initial rent of the under-raiyat has been 
deft to contract betweett the parties provided that such rent 
shall not be less than what is payable by the raiyat to his 
.landlord. The Proviso has been added to safeguard the 
interest of the landlord. Unless this safeguard was provi- 
^.ded*a raiyat by taking a saLmi from the tmder<^raiyat would 
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be allowed to let out the holding or a part of it to an under- 
faiyat at a lower rent and then he may abandon the bolding! 

In such a case the superior landlord will be bound to take 
the rent so agreed under S. £7 of the Act, provided he pays 
>)x times the* rent as salami. To give an example : B, a 
raiyat intending to abandon the holding, takes a salami of 
Rs. 200 and sub-lets the entire holding consisting of 10 
TJighas to an under raiyat at a nominal rent of Re. i. The 
rent of the holding was Rs. 20. Now after this subletting 
the raiyat abandons the land. The landlord m that cast* 
fiiiist accept Rs. 6 as salami (six times of Re. i). If the raiyat * 
had sold the holding by a Kobala, the landlord would have 
got Rs. 50 as Salami and Rs. 20 as rent. The Proviso, 
therefore, provides that the rent should not be less than the 
rent payable by the raiyat. 

2. Enhancement of rent of under raiyat — whuiisihe 
The rent of an wnA^x raiyat shall not be enhanced except position bf im 
under the provisions of section 48 B or section 48 D, imder-raiy.it 

(S. 48 A). B. 

^ ^ T. Act ? B.U 

Note. — This section as well as Ss. 48B to 48E do not 1929 (a) 

apply to under-raiyats with occupancy-right. Ss. 27 to 37 ancThow'fw^ 
apply to them. (S. 48 G). ^ may the rent 

3. Enhancement by contract— (i) The money- 

rent of an uudev-raiyai may be enhanced by a written enhanced ? 
registered contract : B. L. 191 S(b), 

Provided that thvi rent shall not be enhanced so as 

to exceed by more than four annas in the rupee ^ 
the rent previously payable by the under- ofanunder- 
raiyaly except in the following cases, namely : — raiyat be 

(1) when an under-ffliy<i/ binds himself to pay an 

enhanced rent in consideration of an improve- under-raiyat is 
ment which has been or U to be effected in enhanced ex- 
. respect of the holding wholly or partly at the «e€ding the 
cost of the rqiyat and to the benefit of which 
the under-z-niyo/ is not otherwise entitled, but ^ A^'t is 
an enhanced rent fixed by such a contract shdl the agree-* 

* be payable only when ittiprovement has been ment wholly 


* 


10 
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^effected, and except when the xiiAex-raiyat is 
„ chargeable with default in respect of the im- 
provement, only so lon;4 as the improvement 
exists and d‘ubstantially produces its estimated 
effect in respect of the holding ; 

(if) When an nn^tx-raiyat has held his land at a 
specially low rate of rent in consideration of 
cultivating a*parlicular crop for the convenience 
of his landlord, and the under-r^zi^a/ agrees, in 
consideration of his being released from the 
obligation of cultivating that crop, to pay such 
• rent as he may deem fair and equitable. 

(2) The rent fixed by a contract under the provisions 
of sub-section (f), shall not be liable to enhancement 
during a p^"riod of fifteen years from the date of such 
contract. (vS. 48 B). 

Compare S. 29 ante which applies in the cases 
of occupancy-raiyats as well as under-raiyats with occupancy- 
right. (See S. 48-Ci). 

The initial rent of an under-raiyat has been left to agree- 
ment between the parties (S. 48) and subsequent enhance- 
ments may he made either by contract between the parties 
or by Court. The present section deals with enhancement by 

contract, whereas S. 48 D deals with enhancement by suit 

« 

in Court, The money-rent of an under-raiyat with no 
occupancy-right may be enhanced by a registered contract 
provided that it shall not exceed more than 4 as. in the rupee 
except for (i) improvenflents or (ii) where there has been 
specially low rates for certain considerations. Rent once 
enhanced cannot be enhanced within 15 years. The rent of 
under-raiyats with occupancy right cannot be enhanced 
under this section (S. 48»A). Their rent is enhanceable 
under S. 29 ante, (S. 48 G). 

PfeviotUS law— Prio'r ' to the amendment of 1928, the 
landlord of an under-raiyat holding at a fnoney rent could 
not recover rent exceeding what he himself paid by more 
than 50 p. c, when the under-raiyat heMmnder a registered 
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lease or agreement, or by more than 2$ p. c. in other cases. 
{Old Si 48) A contract for a rate of rent in excess of the 
maximuni prescribed by S. 48 was not whalfy void { Cf, S, 
29 ) but pothing in excess of the maximum could be re- 
covered. (42 C L. J. 540) S. 48 was, however, held to be 
controlled by S. 18 and not to apply to the case of a raiyat at 
fixed rate ( 104 I. C. 150 ). There wns no •limit of rent 
recoverable from under-raiyats holding ai prd^uce^rents, 
lor Sec. 48 did not apply to rent payable in kind. (35 C. 
L. J. 159)' • 

4. Ejectment of under^raiyat. — An nndtx- raiyat 
shall, subject to the provisions of this Act, be liable to 
ejectment on one or more of the following grounds, and 
not otherwise, namely : — 

(a) on the ground that he has failed to pay an arrear 
of rent : 

Provided that, if the nndtr-raiyat is one whose rent 
is payable in terms of cash and not of produce 
and he pays through the Court all arrears up to 
date together with such interest and damages as 
the Court mav award he shall not be liable ta 
ejectment on account of such arrears ; 

(d) on the ground that he has used the land in a 
manner which renders it unfit for the purposes 
of the tenancy, or \hat he h is broken a condi- 
tion consistent with this Act and on the breach 
of which he is, under theTerms of the contract 
between himself and his landlord, liable to be 
ejected ; 

(c on the ground that the term of his lease has 
expired, when he bolds the land under a written 
lease ; 

id) on the ground that the tenancy has been termi- 
nated by his landlord . by one year's notice 
expiring at the end of the a^sicultural year, when 
he holds the land otherwise than unde** a 
written lease •, or 


Under what 
circumstances 
can .n under- 
raiyat l)e 
ejected by liis 
landlord ? 

P. L. 1912, 
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(e) • on the ground that he does not agree to pay the 

, rent determined by the Court under sub-section 
(4) of section 48D ; 

( 

Provided that an under-«iiya/ shall not be liable to 
ejectment on the grounds specified in clause (c) 
or clause (d)— 

(1) if the under-witya/ has— 

« 

(i) been admitted in a document by the landlord 
to have a permanent and heritable right to his 
land, or 

(2) been in possession of his land for a continuous 
period ot twelve years, whether before or after, 
or partly before and partly after, the commence- 
ment of the Bengal Tenancy (Amendment) Act, 
1928, or has a homestead thereon, 

(«) m the case of mder-rafyats other than those 
de>cribed in clause (i) of this proviso, unless the 
landlord has satisfied the Court that he requires 
the land for his homestead or for cultivation by 
himself or by members of his family or by hired 
servants or with the aid of partners. (S. 48 C). 

Note— This section does not apply to under>raiyats with 
occupancy-right. S. 25 lays down the law of ejectment of 
such under-raiyats. (Ss. 48 A k 48G). Under-raiyats 
who have already got the tight of occupancy by custom 
will acquire occupancy right now by statute and the inci- 
dents of such right have beeh defined, namely that these 
under-raiyats will have, as against their immediate landlords, 
all the rights of occupancy-raiyats except the new right of 
transferability (S. 48G). The remaining under-raiyats have 
been divided into two classes (1) Those who nave held 
their land, including a homestead, for 12 years continuously, 
also those who have been admitted in a document by 
their landlords to have a permanent and heritable right ; (2) 
all others. Both clashes will be liable to ejectment on the 
ground on which an occupancy-raiyat is liable to ejectment 
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and also on the following additional grounds, namely, failure 
to pay arrears of rent [S. 48C (1)] and re/usal to pay the rent 
determined by the Court as payable by him [S. 48D (4) .] 

The second class can also be ejected on the ground that 
their lease has expired or on i year’s notice.This.however, can 
only be done if the landlord requires the land for his homes* 
lead or for cultivation by himself. If within 4 year^the land- 
lord has, instead of using the land for his homestead or 
cultivating it himself, sublet it, the under-raiyat will 
entitled to have the land restored to him. (S. 48E). , 

Previous law — Prior to the amendment of 1928, an 
under-raiyat could not be ejected by his landlord except (a) 
when holding under a written /Mse— on the expiration of the 
term of a written lease, (b) holding otherwise than under a 
written lease for a term.-^^X the end of the agricultural year 
next following the year in which a notice to quit was served 
upon him by his landlord. (Old S. 49). If the under-raiyat 
held under a written lease (registered or not) he might under 
cl. (a) of S. 49 be ejected without notice on the expiration 
of the term of that lease But if he held without any 
written lease, he would be entitled under cl. (c) of S. 49 to 
have at least one full year’s notice before ejettment. Thus, 
where a notice to quit was served on an under-raiyat on the 
loth of April, 1908 (about the end of Chaitra, 1314 B.S.) 
asking the tenant to vacate within .the ist Baisak, 1315 B.L. 1915(a). 
B,S. and the suit was instituted on the 3rd of August. 1909 
(Sraban, 1316 B.S.) the notice was held to be sufficient. (17 C 
W. N. 932 \ S, 49 (b) was held also to cover the case of a ^ 

written lease without a term of years ( 8 C. W, N. 136, 139) under-raivati 

or for an indefinite period. (39 Cal. 278 F. B). Thus, it 
was held that where a lease was granted by a raiyat to an forVterm^ 
under-raiyat for an unlimited period in contravention of S. ^^cceeding 9 
85* the grantee should be considered as holding otherwise haJit^e^is- 

than under a written lease and his tenancy was liable^ be tered. Discuss 

— whether the 

•• * Seep, % on^e. lease is void 
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terminated in the manner provided by Sec. 49 {d), (25 C. 
W. N. 4). 

c 

An under-raiyati lease in contravention of sub*sec. (2) 
of Sec. 85 was not operative against the superior landlord of 
the raiyat. ( 19 C. W. N. 412 ). In ii C. W. N. 190, it was 
held that ^a sub-lease by a raiyat for a term exceeding 9 
years was invalid even against the raiyat. [But in 18 C.W.N. 
618 (see also 29 Cal. 148) it was held that a permanent lease 
by a raiyat was binding between the parties to the contract. ] 
A sub-lease by a raiyat for a longer period than nine years 
was wholly void, and could not be split up into two parts, a 
valid portion extending to a period of nine years and an 
invalid portion for 'he remainder of the term. ( 26 Cal. 46 ; 
2 C. L. J. 543). But, although the lease be void under law, 
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yet if the under-raiyat had been let into the land in perfect 
good faith and was also in possession as an under-raiyat, he 
could not be regarded as % trespasser, but must be taken to 
be an under-raiyat hoUing otherwise than under a written 
lease. The tenancy thus being a subsisting one, the under- 
raiyat could not be evicted except after service of notice as 
prescribed by sec. 49 of the B. T. Act. ( 6 C. W. N. 916 ; 
25 C. W. N. 4 F. B. ). 

An under-raiyati lease for a term exceeding 9 years and 
erroneously registered in contravention of Sec. 85 (2) was 
inadmissible in evidence and oial evidence to prove the 
tenancy was not admissible under sec. 91 of the Indian 
Evidence Act. ( 17 C. W. N. 59. 18 C. W. N. 140 notes )- 
But in 29 C. L. J. 473 it was that although a lease for 
more than nine years granted by a raiyat may not be given 
in evidence, the tenancy can be proved aliunde by possessi- 
on and payment of rent. Sec. 85 did not, however, apply 
to a raiyat at fixed rate of rent, who might grant sub-leases 
in the same way as permanent tenure-holders. ( 19 G. W« 
N. 1127). • , 
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Though S. 49 said that an under-raiyat could not be • 

• ejected except as provided, it must not be understood thaf an 
under-raiyat was not liable to ejectment‘on any other ground. 

For an under-raiyat could be ejected for non-payment of 
arrears of rent ( S. 66 ) and S. 49 did not affect the right of 
the landlord (the raiyat ) to institute a suit under Sec. 66 
on the under-raiyat's default in payment of rent. , 

Where a raiyat let out a portion of the homestead land 
comprised in his holding for homestead purposes, the sub- 
lessee was an under^raiyat and liable to ejectment as s*uch 
under S. 49 of the B. T. Act. ( 8 C. W. N. 454 ; 15 C. L.* J. 

672 ). In 21 C. L. J. 475, it was. however, held that the 
provision of the B. T. Act applicable to a raiyat would under 
S. 182 of the Act, regulate the incidents of the tenancy of the 
homestead though the tenant had onlythe interest of an un- 
der-raiyat with respect to it and the latter could not be ejected 
from his homested under S. 49 cl. (b) of the Act. But in 43 • 

C. L. J. 132 and 44 C L. J. 311, it was held, on the contrary, 
that an under-raiyat holding under a registered lease of 
homestead, though a settled raiyat of the village could, on 
the expiry of his under-raiyati lease, be ejected under S. 49 
of the B. T, Act. In 44 C. L. J. 311 it wa^s held that when 
a particular tenancy fell within the provisions of S. 49 of the 
B. T. Act, S. 182 could not be invoked in determining the 
status of the tenant. See Notes under S. 182 tn/ra, 

5. Enhancement by suit— (i) The landlord of 
■an undeT-raiyat may, subject to the provisions of this 
Act, institute a suit to enhance the rent of the under- 
raiyati and to eject the mdei-raiyatf if he refuses to pay 
the rent 'determined by the Court. 

. (2) The Court shall determine what rent is fair and 
equitable for the holding : provided that the rate of rent 
so determined shall not, in the case of a money rent, 

. exceed one-fhird of the value of the average estimated 
produce of the land for the deceftnial period preceding 
the institution of the suit and in the case of a produce 
rent, one-half of such produce. 
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(3) The Court shall thereupon inquire from the 
\m 6 ,ti~raiyat if he agrees to pay the rent so determined. 
If the under-mrya/ agrees, he shall be entitled to remain 
in occupation of his holding at that rent for a term of 
fifteen years from the date of the agreement. ^ 

(4) If the xnnAtr^raiyai does not agree to pay the rent 
$0 determined, the Court shall pass a decree for eject- 
ment. ‘ 

(5) A decree for ejectment passed under this section 
shall take effect from the end of the agricultural year in 
which it is passed. (S. 48 D). 

, Note. This section does not apply to under-raiyats with 
occupancy-right. The provisions of S. 30 ante apply to 
such under-raiyats ( S. 48G ). The money-rent or produce 
rent of under-raiyats with no right of occupancy may be 
enhanced by the Court, the limit of enhancement being, in 
the case of money^rent^ one-third of the average estimated 
produce of the land for the decennial period preceding the 
institution of the suit, and in the case of produce-rent^ oxit 
half of such produce. When once enhanced, the rent shall 
not be enhanced, within 15 years. 

6 . Application for restitution by under* 
raiyat. — When a raiyat has ejected an under-ra/ya^ 
on the ground58 specified in clause {c) or (rf) of 48C, the 
\xn 6 &z-rodyat may apply to the Court by which the 
decree for ejectment was passed to be put in possession 
of the holding from which he was ejected by way of 
restitution if, within four years of ejectment, the landlord 
sublets the bolding or any portion thereof ; and there- 
upon the court may, if satisfied after inquiry that the 
landlord did not use the land for his homestead, or for 
cultivation by himself or by hired servants or by 
members of bis family qr with the aid of partners, order 
a recovery of possession on such terms, if any, with 
respect to compensation to the persons injured as to the 
Court may seem just. (S. 48E) 

7. Incidents of holding of under-raiyat— 

The ^holding of an under-ratya/ shall descend in the 
same manner as other immovable property, but shall not 
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be transferable except with the consent of the landlord. 

( S. 48F). 

Note.— ••The under raiyat's holding' will be heritable, 
but it will pot be transferable except with the consent of the 
landlord.” This section applies eiren to under*raiyats with 
occupancy right. See S. 48 G which expressly provides 
that Ss. 26 A to 26 J. do not apply to under^raiyats with 
occupancy-right. The words “Except with the consent of 
the landlord" are intended to provide against unnecessary 
transfer by the under-raiyats. • 

• Surrender, 

In case of surrender by the raiyat, the under- 
raiyat is protected and no surrender will be valid unless 
made with the previous consent of the under-raiyat [S. 86 
(6) ] See p. 98 it. seq. The provisions regarding surrender 
in S. 86 have been made applicable to under-raiyats with 
occupancy-right (S. 48 G) They have not, however, been 
extended to other under-raiyats. 

All under raiyats have now the right to abandon Abandon- 
their holdings under the same conditions and with 
the same safeguards as in the case of raiyats (S. 87) 

The two superior classes of under-raiyats [namely (1) under- 
raiyats with occupancy-right and (2) under-raiyats who 
have been admitted in a document by their landlord to have 
a permanent and heritable right or have held their land for 
12 years continuously or have a homestead thereon] have 
also the right to claim recognition, when their immediate 
landlord abandons his holding, on payment of a salami [S. 

87 (5) ] See p. 99 siq . 

Previous law on heritabxlity and transferability 
of under-raiyati holding— (^d) HintabiUty---i:\ii^ rights s the interest 
of an under-raiyat under an annual holding are not heritable 
(8 C. W. N. 481 ; 3 * Cal. 759 F. B ; 19 C. W. N. 1129). abl^Tfi, 

The only rights which the heirs of an under-raiyat hjjvc, 
irrespective of custom or local iisage» is to remain in posse- whether the 
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heir of an ^ ssion'of the land until the end of the then agricultural year 
under for the purpose ( if the land has been sublet ) of realising 

annual hold- the rent which might accrue during the year, or ( if not 
to^remain'iif^ sublet ) for the purpose of tending and gathering the crops, 
f^ssession (8 C. W. N. 479 F. B ; li C. W. N, 519 ) But where a 
till the end sub-lease is granted by a raiyat for a term of years not 
tural year. exceeding nine years, and the under-raiyat dies before the 
B. L. 1921(a). expiry of the term, his heirs are entitled to succeed him. (20 
C.W. N.750). An ordinary holding of an under-raiyat from 
year to year is not in itself heritable, but a leasehold interest 
under the B. T. Act or under any other Act, if it is for a 
term of years, is necessarily heritable and where an under- 
raiyati bolding was created for 9 years, the death of the 
under raiyat can make no difference in the contract under 
Sec, 37 of the Contract Act ; it cannot therefore be said that 
under no circumstances, can an under-raiyati holding be 

heritable. (20 C. L. J. 328). (B) Transferability — An under- 
raiyati holding is prima facie not transferable. (20 C. L. J. 
548, 32 C. L. J. 46 ; 18 C. L. J. 262 ). 

Sub-letting.— Sec 4 (3) describes an under-raiyat to be a 
tenant holding immediately or mediately under a raiyat. 
This presume; in the under-raiyat a right to sub-let. But an 
under-raiyat has nowhere in the Act been expressly autho- 
rised to grant any sublease. * 


Discuss if 
occupancy 
right can be 
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an under- 
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B.L. t9i6(b). 


8 Occupancy right of under-raiyat — (0 

Every unAtT raiyat who immediately before the 
commencement of the Bengal Tenancy ( Amendment ) 
Act, 1928, had by custom a right of occupancy in any 
land, shall have a right of occupancy in that land. 

(2» Every undef-raiyai who has a * right of 
occupancy in his holding shall have, as regards 
his immediate landlord, all the rights and 
liabilities of a raiyat with a right of occupancy, 
as set fortl\,in — 

(i) Chapter V other than those conferred or 
imposed by se9tions 20, 21, 22, 26A to 26 J- 
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{it) Sections 65, 86, 116 and 17S, so far as’possi 
ble, and 

{Hi) Chapter XIV, 

and his holding, as against such landlord, shall 
be deemed to be the holding of an occupancy- 
raiyat for the purposes of the said sections or 
chapters. • • 

» 

The interest of an MnAat-raiyat who has a right 
of occupancy in his holding shall not be deemed 
to be a protected interest under clause {d) of 
section 160. 

(4) The provisions of sections 48A to 48E shall not 
apply to an under-raiyat who has a right of 
occupancy in his holding, in so far as such 
provisions are inconsistent with this section. 
( S. 48G ). 

Note. — This section provides that all undcr-raiyats who 
have already got occupancy right by custom sh.dl now 
have such right by statute. They will also have as against 
their immediate landlords all the rights and liabilities of 
occupancy raiyats as set forth in Chapter V ( except those 
conferred or imposed by Ss. 20 to 22 and 26A to 26J ), Ss. 
65, 86, 116 and 178 and Ch. XIV. Thus in respect of the 
following matters, namely, rights in respect of the use of 
the land ( S. 23 ), rights in' trees ( S, 23 A ), obligation to 
pay fair and equitable rent ( S. ^4 ), protection from eviction 
except un specified grounds ( S. 25 ), devolution of the 
occupancy-right on death ( S. 26 ), enhancement of rent 
(Ss. 27 — 37), reduction of rent (S. 38), protection from 
ejectment for arrears of rent ( S. 65 ), surrender ( S. 86), 
inability to acquire right of occupancy in the proprietor's 
private land (S. 116), right to deposit the landlord’s rent 
to prevent or set aside a sale of the Court for the latter’s 
arrear ( Ch. XIV and restrictions .,on exclusion of Act by 
agreement (S. 178), the incidents of such under-raiypts will 
he the same as those of the occupancy raiyats. But they 
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will fiot acquire the status of settled raiyats by continuous 
holding of land in any village for 12 years (S. 20) 01 
acquire occupancy rights in lands as settlM raiyats do 
(S, 21); and their holdings will not be regarded as 
occupancy holdings nor will they be regarded as occupancy* 
raiyats for the purpose of S. 22. Further, their interest wilt 
not be '"protected interest** within the meaning of S. 160 (d). 

Privious law on acquisition of occupancy 
light by under*raiyat — Under Act X or 1859, under- 
rkiyats could not acquire right of occupancy. (6 W. R. 
168 ) Under the B. T. Act prior to the amendment of 
1928, under*raiyat$ might acquire occupancy right by 
custom 01 usage. ( 46 Cal. 43 ; ^ C. W. N. 310 ; 19 C. 
W.N. 246 ). This customary right has been made statutory 
by the B. T. Amendment Act, IV of 1928. 

9. Provision as to salami. — (r) No lease to an 
under-ratyaf for a term exceeding 12 years shall be 
registered unless a landlord’s fee equal to ♦^wenty 
per cent, of the value the leasehold created or five 
times the annual rent of the lessor whichever is greater 
together with the prescribed cost of transmission, a 
notice giving particulars of the lease in the prescribed 
form and tha prescribed process fee for the service of 
such notice on the landlord or his common agent, if 
any, is paid to the Registerihg Officer. 

Explanation^{i) Whep the lease comprises a portion 
or a share of the lessor’s holding the rent of that portion 
or share shall for the purpose of determining the land- 
lord’s fee under this sub-section bear the same proporti- 
on to the rent of the entire bolding as the area or share 
sublet bears to that of th^ entire holding. 

Explanation 9. — A lease may include either a patta 
executed by the lessor or a kahuliyat executed by the 
lessee, but where the landlord’s fee has been paid for the 
patta it shall not be qgain payable for the kabuliyai and 
vicevma. 

{2) The manner of transmission of the landlordt’^ 
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fee to the immediate landlord shall so far as 
possible be that provided in section 26C 

(3) The acceptance by the landlord of the land- 
lord's fee provided in sub section (i) shall not 
operate as an admission of the amount of rent 
or {he area or any incident of the raityafs or 
under raiyaVs holding, or be deemed to con- 
stitute an express consent of the landlc?rd to the 
division of the holding or to the distribudon of 
the rent payable in respect thereof. ( S. 48 H ). 

10. Mortgage by under raiyat -*(i) Notwithstand- 
ing anything contained in section 48F, an under-raiya/ 
may enter into a complete usufructuary mortgage in the 
same manner and on the same conditions as are 
provided in section 26G for occupany-z^aiya/r and the 
provisions of that section shall apply, so far as may be, 
to under-raiyats as if they were occupancy raiyats. 

(2) Such mortgage shall not be binding upon the 
landlord of the \\nd&x*raiyats, ( S. 49 ) 

CHAPTER VIII. — General provisions as 
to rent ( Ss. 50 — 75 ). 

The special incidents of the five different classes of 
tenancies have been dealt with in the last €ve Chapters. 

The incidents that are common to all the classes or 

to- Some of them are row treated in this Chapter. This 
Chapter embodies a variety of miscellaneous rules relating 
to the character, amount and payment of rent, which in 
some respects, have little or no relation to each other. 

A— Rules and presumptions as to amount 
of rent ( Ss. 50—51 ). 

1- (i) Rules and presumption as to fixity What ato iiu- 
of rent— When a tenure-holder or rmyat and his 
predecessors-in-interest have held * at a rent or rate of of fixity of 

■ ^ under the 

* In construinsf thw section the words a tenure or holding or *Mand Bengal 

constituting a tenure or holding'' should be supplied after the vrord "held" Tenancy Act? 
in subsections 11) & (2)- 1 22 C. W. N. 904per Richardson J ). j B. L. 1925(1)). 
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A landlord 
brings two * 
'siuts for en- 
luncemcnt of 
rent. Defen- 
dant proves 
uniform pay 
mtnt of rent 
since 1780 
in one case 
and since 
1800 in the 
other, Th< 
Hndlord 
proves that 
the I incl in 
the second 
c ase was the 
b^d ot a river 
lxf(>re 1800. 
Arc the rents 
enhanccablc ? 
Oise reasons. 
B L. 1903. 
[Under* Sc c. 
50 (I) rents 
proved to 
hue betn 
pud uniform 
ly trom the 
Permanent 
Settleiiic'it of 
1793 are not 
cnhincc iblc. 
So, there can 
lie no cn 
hamcment in 
the fit St case. 
In the second 
rase, the land 
not proved 
to hive been 
held from the 
Permanent 
Settlement ; 
and although 
the tenant 
has proved 
uniform fiay. 
ment of rent 
for more than 


« 

rent jvhich hrs not been changed from the time of the 
Permanent Settlement, the rent or rate of rent shill 
not be liable to be increased e\cent on the ground ol 
an alteration in the area of the tenure or liolding 

(2) Presumption as to fixity of rent in case 
of lands held at fixed rate for 20 yehrs — If it 

is proved in any suit or other pro( ecding under this Att, 
that either # tenurei holder or raiyit and his predecessors 
in-intere!>t have held at a rent 01 late of rent whicli has 
n )t been changed during the 20 yeirs immedutely 
before the institution of the suit or pioceeding it shall be 
pie^-umcd until the contruy is shown, thit they have 
held at that rent o' rate of rent from the time d the Periiii 
ncnl Settlement Piovided thit il it is required by, or un- 
der, my enactm ntjthat m an> 1 >cal arei tenancies at fixed 
rents or rates of re U shall be registered is sue li on or 
before a specified date, the foiegoing pi esumption shall 
not, after that date, apjdy to any ten me y or as the rise 
may be, to any tenancy of that class in tint loi il iret 
unless the tenancy has been s ^ registered 

(3) The operation of this section, so far ar it fe 
late^ to land held by a raivat^ shall not be atfected by 
the tact of the lane! having been sep ir ited from othei 
land which formed with it a single holding cm amalg i 
mated with other land ini> one holding 

I4) Nothjug in this sec tion shall apply to x tenure 
held for a term c/f years or determiii ibb at the will of 
the landlord. (S 50) , 

Note. — The “Permanent Settlement” refen ed to m thu 
.>ertion means the Perraarfent Settlement of 1793 The 
piovisions of the sec non apply to all the Provinces to which 
the Art applies and not merely to those in which the 
Permanent Settlement was made ; they also apply to lands 
in those places in which the Settlement was effected prior or 
subsequent to the Permanent Settlement of 1793 (i6 W- 

R. 289 ; 27 C. W. N. 647). Thus where an estate was 
permanently settled in 1905, the tenant, to entitle him to 
claim the presumption under S. 50, must show that he has 
been holding from 1793. ( ^7 C. W. N. 6d»7), 
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This section affords immunity to tenDre>holders or 20 years, the 
raiyats who have h«ld at a fixed rent or rate of rent from. 
the time of the Permanent Settlement aiyl makes no provi> (a) does not 
sions for those who have, held since the Permanent Settle- 
ment. The fact that a jama was created after the Perma- having proved 
nent Settlement does not, however, deprive the tenant to _ , 

Cri(! iSlTlCi WiS 

establish by evidence that there was a contract that the rent undei^ water 

should not be enhanced. (29 C. W. N. 723). ' before 1800, 

the presump- 

S. 50 (i) applies whatever be the contract between the tion has Ijeen 
parties if the rent has not, as a matter of fact, been changed [1;^“ ^nf 
from the time of the Permanent Settlement. (32 C. W. W enhanced 

X. 105 . 22 C. W. N. 904) *" ‘’’'I 

^ * CIISC. 1 

Where a tenant claims exemption from enhancement of 
lent under this section, the lies on him to prove the 

uniformity of rent as required by this section. (4 C* L. 


T- 37). 

For the purposes of this section, it is immaterial whether 
♦here is one tenancy or a series of tenancies or whether the 
holding is under one landlord or different landlords ; it is 
sufficient that the rent or the rate of rent has been the same 
from the time of the Permanent Settlement. (97 I. C. 546). 

It is also immaterial how the tenant came to ^ave acquired 
the land. This section entitles the holder of the land for the 
time being, however he may acquire it, to the benefit of this 
section, if he can show that there^ has been a continuous 
uniform payment of the same rent. (9 Cal. 252). 

There is nothing in the nature of a ^hatwali tenure to 
show that as long as such a tenure exists, the presumption 
under S.50 can not, by reason of S.iSi of the Act, arise. Fhus. 
a raiyat under a ^hatwnli tenure is protected notwithstanding 
S. 181, if he proves what is required by S. Jo (!> and in 
order to prove it he may avail of the presumption in S, 50 
(2) which merely etfibodies a rule ^of evidence. ( 2 C. 
L. J. 379). 

Tlie object of the Legislature Jn providing for the presump* 
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tton as to fixity of rent mentioned in this section was to 
provide in suits or proceedings under the Act i.€. in suits 
or proceedings between landlords and tenants as such, an 
easy method of determination of the rights of the parties. 
(13 C. L. J. 415, 417 ). The presumption althouglf it might, 
in one sense be considered a rule of evidence, is, to the 
tenants of thfs province, a cherished right granted to them 
so long ago as 1859 in consideration, it may be, of his 
general ignorance and incapacity to cope with the superior 
intelligence and ways and means of the landlord. (37 Cal. 
30. 39 F. B.) 

The presumption under this section arises only in a suit 
or proceeding under this Act. It has no application in suits 
which are not under this Act. Thus it has been held that the 
presumption under this section is inapplicable to a suit for 
damages under S. C. C. Act (J C.l.J. 413), a suit under the 
Land Acquisition Act (7 C. W, N. 810) and a suit under the 
general law for ejectment of an alleged trespasser (7 C.W.N. 
132). It has, however, been held that even in rases to 
which the presumption under sec. 50 is not directly applic- 
able, the court may act on a presumption similar to the 
one arising under this section, if the facts justify the neces- 
sary inference (37 C.L.J. 52 ; 15 C. W. N. 752 ; 36 Cal. 763 ; 
94 I. C. 310). 

The presumption under S. 50 does not apply where 
a Record-of-Rights ha§ been finally prepared f S. 115 
B. .T, Act ; 49 Cal. 919)^ or where the origin of the tenancy 
> is known (70 I. <C. 207 ; 40 C. L. J. 235). But it applies 
when there is no allegation or proof that a tenancy com- 
menced in a particular year (5 C. W. N. 60) Where a tenant 
bolds over after the expiration of the term of the tenancy, 
•it is a new tenancy coming into operation after the date 
of the expiration of the term of the previous tenancy and 
the presumption is rebutted as the origin of the tenancy i$ 

' known. {65 1. C. 589). 
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Where a landlord purchases a holding at a rent-sale and 
resettles the land with the same tenant, the continuity of ' 
the old tenancy is broken and the presumption under this 
section does not apply. (io6 I. C. 136), A new tenancy is 
created when a tenant sells or transfer a non-transferable 
holding and the landlord recognises the transferee and the 
presumption under thus section does not app^. (106 1. C. 

136 ; Sen*s H. T. Act, 388 ; 39 Cal. 663 ; 30 C. W. N. 765 ; 

A. I. R. 1924 Cal. 544. Contra : 22 C. W. N. 904 where 
jt has been held that the purchaser of a non-transferable 
holding who has obtained recognition from the landlorcf is 
admitted, in the absence of special circumstances, into the 
original tenancy with all its incidents.) Where the purchaser 
of a non-transferable occupancy holding was recognised as a 
tenant of a previous jama upon his executing a Kabuliyat 
in w'hich shares separately purchased where amalgamated 
and there was a stipulation of enhancement of rent at speci- 
fied rates for different classes of land upon measurement in 
future, it was held that in the circumstances of the case a 
new tenancy was created by the Kabuliyat as (he landlord 
recognised the purchaser as a tenant only upon the addi- 
tional term and it being a new tenancy, the tenant was not 
entitled to the benefit of the presumption under S. 50 (2) 
(30 C. W. N. 765). 

The presumption under this section applies whether the 
rent is payable in kind or partly payable in money or in 
kind. ( 37 C. L. J. 52 ; 36 C. L. J. 220 ). 


A sub-division of a tenure does not affect the continuity 
of a tenure or render inapplicable the provisions of S. 50 of 
the B. T. Act. ( 36 C. L. J. 389 ). It is well settled that 
continuity of a transferable tenure is not affected by sub- 
division or by consolidation ( 20 C W. N. 1002 : 3 W. R., 
Act X, 135 ; 5 W. R., Act X, 53.) In 36 C. L. J. 382 it has 
been held that the sub-division of a tenbre does not operate 
as a breach of the continuity of the tenure ; if each fragment 


A, Tenure 
divided and 
the different 
parts into 
which the 
tenure is 
divided are 
held at a 
proportionate 
rent the 


11 
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agfrrcgatc rent 
being cqua^ to 
the (iriginal 
rent. *Is the 
tenure-holder 
entitled to the 
benefit of the 
pre'^iiinptioii 
under '>ec. SO 
cl. (2) of the 
Bengal 

Tenancy Act? 
B.L. I9*5(b). 
B, an occu- 
pancy raiyat 
holds a hold- 
ing under A, 

A brings a 
suit for en- 
hancement of 
rent on the 
ground of a 
rise in the 
prices of 
staple 'food - 
crops, B 
shows from 
the dakhilas 
that he has 
been paying 
rent at the 
rate of Rs. 50 
per annum for 
20 years 
immediately 
iiefore the 
institution of 
the suit. A 
shows that 
50 years 
before suit, 
the holding 
was created 
by amalgama- 
tion of two 
holdings pay- 
ing rent at 
the rate of 
Rs. 25 and 
Rs. 24-8 per 
annum and 


is held at a proportionate rent and the aggregate rent 
equals the original rent the tenure holder is entitled to the 
benefit of the presumption formulated by S, 50 (2) of the 
H. T. Act. The maxim expressio ur^ius est exclusio alterius 
has no application in such a case. The operation of Sul> 
Secs, (i) and (2) of S. 50, B. T. Act is not excluded by 
reason of sub-division or amalgamation of tenures. [ 13 C. 
W. N. 4fo, dissented from. In that case a tenure held at 
a fixed rent of Rs. 4-8 as. had been existing for a period of 
yo years before 1884. In 1884, the tenure was split up inU) 
„two tenancies, each bearing a rent of Rs. 2-4 as. Held 
that the presumption under S. 50. cl. (2) B. T. Act does not 
arise in such a case, and the tenant cannot have his name 
entered in the record of rights as holding at a fixed rent. ] 
Sub-Sec. rt) of S. 50 B. T. Act contains the substantive rule 
on the subject of protection from enhancement, while sub- 
sec. (2) deals merely with the mode of proof. Sub-sec. (3) 
is enacted solely with a view to secure the position of 
taiyats and. not with a view to injure the position of tenure 
holders. In 17 C. L. J- 435 which was a case in respect of 
a raiyali holding, it has been held that a raiyat in order to 
bring himself within S. 50 is only concerned to show that 
the particular ‘land which is the subject of suit has been 
held at an unchanged rent since the Permanent Settlement 
and it is not important that the land should throughout that 
period have remained^ a separate holding. See also 10 W. 
R. 429 and 20 W, R. 419. But once it is shown that after the 
Permanent Settlement the constituent parts of a tenure were 
not held at an uniform rent, no presumption can arise as 
to the tenure having been held at an uniform rent from the 
time of the Permanent Settlement. ( 23 C. W. N. 201, 216 ) 
In II C. L. J. 56 it has been held that where lands of a 
tenancy have been sub-divided, if a question arises whether 
new tenancies have been created, the answer must depend 
upon the intention of the parties ; no Inflexible rule apart from 
intention can be laid down. The mere fact of the amalgama- 
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lion of several holdings into one would not change the respec- tlje.rent was 
tive incidents of the holdings in the absence of a contract •to fixed at 
tlie effect that it was intended to change those incidents. would**you^^ 
(55 Cal. 355) Where, hc/wever, new parcels of land are added decide the 
to the original holding and the rent is increased after the reason^fo/ 
Permanent Settlement, the incidents of the original holding yuur decision, 
are changed and a new tenancy is created, and conse<iuently * 9 * 9 (a-)- 
there is no room for the presumption under S. 50 (3). ( roi 
i- C. 3t7 ) Similarly, where several separate tenures were 
amalgamated by a Kabuliyat and the tenant expressly 
stipulated to pay an enhanced rent, a new tenancy was 
created and the presumption arising under S. 50 ( 2 ) wa.', 
lebutted. (22 C. W. N. 321 ) A document which me 1 el y 
recognises a previously existing interest and does not show 
that a new tenancy was created or that there has been a 
change of rent since the Permanent Settlement does not 
rebut the presumption. ( 18 C. W. N. 949 ; 28 C. W. N. 

752, P, C. ) A Kabuliyat by which the tenant expressly 
stipulates to pay an enhanced rent according to the 
Perjrunah rate rebuts the presumption. ( 22 C. W. N. 322 ) 

Put Sec 30 C. W. N. 1038 where it has been held that an 
agreement to pay enhanced rent at some future time docb 
not constitute a change in the rale of rent and by itself does 
not rebut the presumption unde^- S. 50 (2). Where the kabu- 
liyat provides that if the lands arc measured and the tenant 
IS found to be in possession of rribre land than what he is 
paying rent for, he will pay rent for the excess land at the 
higher rate paid by the neighbouring tenants, the kabuliyat 
does not alter, nor does it purpose to alter, the rent or rate of 
rent within the meaning of S. 50 ( A. I. R. 1927 Cal. 75) 

The mere fact of payment *of rent at an uniform rate for 
any number of years, apart from the presumption that can 
l3e raised under S. 50, does not raise ,any presumption of 
fixity of rent. ( 65 I. C. 527 . 51 Cal. 454 ) To hold other- 
wise would be to require every \andlord to enhance the rent 
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of every tenant under him at certain intervals of time which 
he might not himself desire to do. (51 Cal. 454 ) 

To rebut the presumption arising under S. 50 (2) the 
variation in the rent need not be a substantial one. (28 C. 

*1 ' 

W. N. 207 notes ; 44 C. L. J. 103 ) Contra : 41 C. L J. 135, 
36 C. L. J. 3§9, I W. R 230, 4 W. R. 33. 7 W. R. 282. A 
change of money-rent into rent is kind or an addition of an 
illegal cess or forced submission of a tenant to payment of 
an extra amount does not amount to a variation of lent. 

( 12 W. R. 14 ; 4 W. R. Act X, 93 ; 5 W. R. Act X, 32) 

The presumption is lebutted by the tenant relying upon 
a granted after the Permanent Settlement. ( i Hay. 

232 ; W. R 1864, Act X, 36, 109 ■). 

Strictest prove of the uniformity of rent is necessary. 
But it is not necessary to prove payment of vent for 20 years 
(i W. R. 45 ) consecutively. ( 39 C. L. J* 437 ). It i.s suffi- 
cient if the whole space of the time is included between 
limits upon which the evidence hears, provided the evidence 
IS such as to lead to the belief that the rent was uniform 
throughout the intervening period. ( 8 W. R. 284 j.^7 C. W. 
N. 740 ) 

2. Presumption as to amount of rent and 
conditions of holding-* — If a question a arises as to 
the amount of a tenant’s rent or the conditions under 
which he holds in any agricultural year, he shall be pre- 
sumed^ until the contrary is shown, to hold at the same 
rent and under the conditions as in the preceding 
agriculture year. (g. 51). 

Note. — The presumption contained in this section is one 
to the effect that the tenant who holds over after the expira- 
tion of the lease does so on the terms of the lease, at 
the same rent and on the same stipulations as are mentioned 
in the lease until the party come to a fresh settlement. ( 2 

* The word ^'holding" here inciudcB all claaaes of tenancies and is not used 
in the restricted sense as defind in S. S (5). 
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C. W.N. 303). The expression ^‘holding ovei" means that the 
relation of landlord and tenant continued with the assent *of 
both parties, and the overt acts by which* the relation might 
be continued are either the receipt of rent by the Landlord 
or his assenting to the continuance of the tenancy by other 
acts or words. ^34 Cal. 396 ) A tenant holding over is not 
a trespasser and cannot be ejected except by a r/^a'^onable 
notice to quit or some other legal means. { 8 C. L. J. 533 ; 
13 C. W. N. CLXXX). 

B- --Alteration of rent on alternation of arda 

( S. 52)-— fi) Every tenant shall — * 

(a) be liable to pay additional rpji t for all land 
proved by measurement to bp in excess of \ he a^e a for 
w^ich rent has been previously paid by him, unless it 
is proved that the excess is due to the addition to the 
tenure or holding, of land which having prev ously be- 
longed to the tenure or holding was lost by diluvion or 
otherwise, without any reduction of the rent being made * 
and 

(b) be entitled to a reduction of rent in respect, o f 

any deficiency proved by measurement to exist in the 
area of his tenure or holding as compared with the area 
for which rent has been previously paid by him, unUss 
It is proved that the deficiency is due to the loss of huid 
which was added to the area of the tenure or holding 
by alluvion or otherwise, and that an addition has not 
been made to the rent in respect of the addition to the 
area. • 

Principle. — The object of the section is to provide 
principles to regulate the alteration of rent on alteration of 
area as regards all classes of tenancies alike. The principle 
is that, if a tenant is let into occupation of certain quantity 
of land for a certain lump rent or at a certain rate of rent 
and if he afterwards, acquires more land over and above 
what was originally let, the tenant is liable to pay additional 
rent for the excess area, while a tenant is entitled to a redac- 
tion of rent in the contrary case. 

(2) In determining the area for which rent has 
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been previously paid, the Court shall, if so required by 
any party to the suit, have regard to — 

(a) the origin and conditions of the tenancy, for 
instance, whether the rent was a consolidated rent for 
the entire tenure or holding ; 

{d) whether the .tenant has been allowed to hold ad- 
ditional land, in consideration of an addition to hold his 
total rent or otherwise with the knowledge and consent 
of the landlord ; 

‘ (c) the length of time during which the tenancy 
has lasted without dispute as to rent or area ; and 

(di the length of the measure used or in local 
use at the time of the origin of the tenancy as compared 
with that used or in local use at the time of the institu- 
tion of the suit- 

Note. — This sub-section enumerates the considerations 
which should guide the Court in cases where there may be 
a dispute a.s to the area for which the tenant has been paying 
rent. The following illustrations were given in the Draft 
Hill : — (i) A, a raiyat holds his land af one rupee per bij^hti 
and has been paying an annual rent of Rs. 17 for 17 bighas. 
A measurement shows that he holds 23 bighas, and the 
whole of this lai^d is of the same quality. His rent can be 
increased to Rs. 23. (ii) A, a raiyat has a holding usually 
described in the fama-wasil^baki papers and the raiyat’s 
receipts as comprising bighas and the rent paid for which 
is Rs. 33-12. No measuremeni of this holding has at any 
time been made and there is no allegation that its area has 
been diminished by diluvion ; but 15 bighas of land clearly 
distinguishable are shown by measurement to .have been 
added to the holding by alluvion. A is liable to pay addi- 
tional rent for the 1 5 bighas. (iii) A was let into possession 
of a holding in i860 under a . written lease which describes 
the holding as comprising 37 bighas of land and gives the 
boundaries. The land is situated in a cultivated village and 
the boundaries are ascertainable and definite. In 1880, ,the 
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land within those boundaries is measured and found *to be 
45 bighas. A is not liable to pay additional rent in respect 
of the 8 additional bighas found to be within the boundaries 
stated in his lease, (tv) *A was let into possession of a hold- 
ing in 1850 tinder a written lease which describes the holding 
as comprising 50 bighas, more or less and j^ives the bounda^ 
ties. The land is situated in a village i^hich in* 1850, con- 
sisted chiefly of uncleared jungle and the boundaries are 
inexact and indefinite. In 1880 A is found to be in posses- 
Mion of 200 bighas of cultivated land to which the description 
by boundaries is applicable. A is liable to pay additional rent? 

i ^ ) In determining the amount to be added to the 
renty the Court shall have regard to the rates payable 
by tenants of the same class for lands of a similar des- 
cription and with similar advantages, in the vicinity ; and 
in the case of a tenure- holder, to the profits to which 
he is entitled in respect of the rent of his tenure and 
shall not in any case fix any rent, which under the 
< ircunistances of the case is unfair or inequitable. 

(4) 'Fhe amount abated from the rent shall bear 
the same proportion to the rent previously payable as 
the diminution of the total yearly value of the tenure or 
holding bears to the previous total yearly value thereof, 
or, in default of satisfactory proof of the yearly value of 
the land lost, shall bear to the rent previously payable 
same proportion as the diminution of area bears to the 
previous area of the tenure or l^olding. 

15) vVhen, in a suit under this section, the land- 
lord ur tenant is unable to indicate any particular land 
-as held in excess the rent to be added on account of 
the excess area may be calculated at the average rate of 
cent paid ' on all the lands of the holding exclusive of 
such excess area. 

(6) When in a suit under this section the landlord or 
tenant proves that — 

(1) at or about the time wbenithe area was record- 
ed in any patta or kabuUyat there existed in 
respect of the estate ox permanent tenure or 
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part thereof in which the tenure or holding is 
situated a practice of settlement being made 
after measurement of the land assessed with 
rent» or, 

< 

(ii) the area entered in the counterfoil receipts 
corresponds with the area in the rent-roll on 
w'hich th 6 claim is based and that practice of 
settlement on measurement prevailed at the 
time when the rent-roll was prepared, 

‘ it shall be presumed that the area of the tenure or 
holding was settled by measurement. (S. 52) 

Note. — The present sub-sec. (6) was substituted foi the 
old subvsec (6) by Act IV of 1928. The object of the amend- 
ment is thus explained in the Notes on Clauses : — ‘‘In order 
to meet certain doubts which have arisen, Sub-sec (6) of S. 
52 has been amplitied in order to make it clear that an entry 
of an area in a document may be presumed to have been 
ascertained on measurement if it is shown tliat a practice of 
settlement after measurement vv'as in use at or about the 
date on which such document was drawn up.” ‘‘There was 
a conflict of judicial opinion as to the construction of the 
words 'at the time the measurement on which the claim i«- 
based was made.’ In some cases the expression was held 
to refer to the measurement at the time of the original 
settlement. ( 19 C. L. J. 451 ; 31 C. L. J. 68 ) In a recent 
Full Bench decision ( 25 C. W. N. 230 ) it was held that it 
referred to the measurement which was made before the 
institution of the ruit. It was necessary, therefore, to amend 
the section and to make the intention clear. It was consi- 
dered necessary that there should be some provision for the 
proof of what the particular area in excess was, when the 
landlord was unable to indicate what particular land was 
held in excess, otherwise than by evidence of its specific 
existence in each case.* -The presumption provided in the 
new spb-section wifi benefit both the landlord and the tenant. 
In the case of a tenant, if he* asks for abatement of fent 
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on the ground that the area is* in defect, when the landlord 
claims that the land was settled at a lump rental, the tenant 
can take advantage of this presumption. * 'Phe landlord also 
get the benefit of the presumption.” (Council Proceedings) 

Scope of the Section. — This section has no applica- 
tion to a suit for assessment of 1 ent in respect of lands which 
did not form part of the original holding : it applies only 
to cases where the area of the tenure or holding has increas- 
ed. (88 I. C. 687 ) Prima facit^ S. 52 is concerned with 
cases of alteration of area, not miscalculation of rent ; *nor 
IS it intended to provide an exceptional form of relief against 
nuitu«i.l uiistake. ( 50 Cal. 957 ) 

Co-sharer landlord. - -Prior to the amendment of S. 
1S8 by Act IV of 1928, a cosharer landlord could not bring 
a suit for excess area under S. 52 even by making the other 
co-sharer landlords parties to the suit as pro-forma defen- 
dants, A suit under S. 52 can now be brought by a co- 
sharer landlord under the provisions of S. 188 (i) See p. — 
ante. 

Additional rent for back-period.— I’heie is nothing 
m the D. T. Act to debar the landlord from claiming back 
rents for any additional area, if such additional area was in 
the use and occupation of the^tenant. ( 29 Cal. 247 ; 26 Cal. 
139 ; 21 C. L. J. 309 ; 40 C, L. J. 538. ) 

One suit under Ss. 30 and 52.— There is nothing in 
the law which prevents one suit being brought for enhance- 
ment under Sec. 30 and for increase of rent under S. 52 ; 
the two causes of action may be joined in one suit ( 1 1 C W. 
N, U54): 

What is to be proved in a suit for additional 
rent — In order to bring a case within clause (<i) of sub-sec. 
(i) of S. 52 B. T. Act, it is necessary for the landlord to 
pi ove that there is land held in excess of the area for which 
rent has been previously paid by the tenant. Consequently 
the landlord must establish the area for which rent has 
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previously been paid by the tenant ; he must next 
establish the prv sent area held by the tenant ; he is then 
entitled to claim additional rent in regard to the excess area 
(14 C. L. J. 146 ; 24 Cal. 251). The eipresion “the area for 
which rent has been previously paid” in sub-sec. (i), cl. (a) 
means the area with reference to which the rent previously 
paid has been ‘Assessed? or adjusted (24 C. W. N. 76 notes ; 
27 C. L. J. 562.) 'Fhe burden of proving an increase in ‘‘the 
area for which rent has been previously paid” is on the land- 
lord. (22 C. W. N. 826). In a suit for additional rent for 
additional area it is not necessary to prove the area at the 
inception of the tenancy and it is sufficient that since the 
creation of the tenancy rent has been assessed and the 
assessment was on the basis of a certain area and the tenant 
is in possession of lands which were not previously assessed. 
(25 C. W. N. 204). For the purposes of S, 52 it is not al- 
ways necessary to ascertain the area of the origina^^ grant 
and the rent thereby reserved. All that the landlord has to 
show is that the present area is greater than the area for 
which rent was last paid. The onus Is then shifted on the 
tenant to show that the excess land used previou.sly to belong 
to the holding and was lost by diluvion or otherwise, (5 
Pat. 1 57). Where a tenant is found in possession of land 
which farmed no part of the. land originally let out to him, 
the landlord is entitled to treat the excess land as a new 
holding, and a suit for rent mhy be brought in respect there- 
of independently of S. 52. (23 C. W. N, 635). 

Where lands were measured according to a known standard 
and rent assessed upon that, hefd^ that unless it was estalished 
that the rent payable was a consolidated rent for lands 
within defined boundaries the landlord is entitled to claim 
additional rent. (1$ C. W. N. 921) Cox. J. in Akbarali v. 
Hira Bibi^ 16 C. L. J. 182 at p. 185 observes : *'lt appears 
to me,that the whole question is one of intention of parties 
applicable to the tenancy before the final measurement. 



. GENERAL PROVISIONS AS TO REN T . 


rfthe landlord originally intended to let and the tenant 
intended to take such and such a piece of land or such and 
such a holding, be the number of bighas in it what they may, 
the fad that area proves be larger than what was originally 
stated would not entitle the landlord to additional rent. If, 
however, he intended to let and the tenant intended to take, 
so many bighas, be the actual piece of land what*it may, the 
landlord would be entitled to additional rent when t(ie tenant 
was proved to hold more bighas than were originally let to 
him.” A tenancy may be created (/;) by reference 
boundaries ; (b) by the grant of a block of land described 
otherwise than by reference to boundaries ; (c) by a contract 
which is made not with reference to any boundaries or a 
specific block otherwise identifiable but for a certain area at 
a certain rental or (/i) by a tenant squatting upon the land 
of the Zemindar and by an implied contract of tenancy to 
pay a fa^ and equitable rent upon all land in his possession at 
any time. In case {a) the operative part of the contract lies 
in the enumeration of the boundaries and any reference to 
area is merely descriptive and does not affect the identity of 
the subject matter of the grant. In case {b) any incorrect 
assertion as to the area will be merely false description and 
will not affect the liability for the rent reserved. In either 
of these two cases, the rental, may be either a lump sum 
without reference to rates or a lumpsum based upon a rate 
or rates per unit of measuremerft. In case tr) the area is 
the essence of the contract and any subsequent excess found 
upon measurement renders the tenant liable to pay additional 
rent. In determining the area demised, the parties may either 
resort to measurement or they may agree to accept an 
assumed figure. In either case, S. $2 operates. In case (//), 
the liability for excess area arises upon the contract itself 
and strictly speaking .S. 52 is not necessary to fix liability 
for excess area in such a case. (90 I. C. 862% 

• 

• The right of a landlord to, recover addititional rent for 
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additional area is a recurring one. He is entitled to exercise 
it' whenever he finds it necessary. (6 C. W. N. 360 ; 12 
C. W. N. 204). 

Encroaohment by tenant. - i f a tenant encroaches 
upon the adjoining land of his landlord, the landlord may 
cither sue him for possession within 12 years of his knowledge 
or he rnajr tifeat him ‘as a tenant and get additional rent. (34 
C. L. J. 481 ; 2 C L. J. f25‘. Hut the landlord cannot treat 
the tenant as trespasser at any time after having exercised 
his option in treating him as a tenant for some time. (4 C. 
W. N. 508) Encroachments made by a tenant, whether the 
land encroached upon belongs to the landlord or to a stranger 
are presumed to have been made for the benefit of his land- 
lord, unless it appears clearly from some act done at the 
time that the tenant intended to make the encroachment 
foi his own benefit and not to hold as he held the farm to 
which the encroachment was adjacent, (22 C. U J. 129). 

Possession by a person will be presumed to be held in 
his own right and adversely to the true owner, but while a 
tenant taking advantage of his possession as such, takes 
possession of lands not included in his tenancy, the presump- 
tion IS that such lands are added to the tenancy and form 
part thereof for the benefit of the tenant as long ?s the 
bolding continues and afterwards for the benefit of his 
landlord, unless it clearly a|jpeared by some act done at the 
time that the tenant made the encroachment for his own 
benefit. (22 W. R. 246 ; 35 Mad. 618). If a tenant had 
encroached upon any land and made it a part of his tenancy, 
his hound to give that up to his landlord at the determina- 
tion of his tenancy. (42 CL. J, 276). 

Wbaireme- Dispossession of tenant by landlord.— In the 

dies are open absence of a contract to the contrary, the landlord is bound 
to a tenant in , 

case the land- tenant in possession of the land. (35 C. L. J. 

lord has dis- 2921 4 A person who has been deprived of possession of a 
le^n^f demised premises should not be held liable ^or 
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tlie whole rent ; the principle applies with Sweater ^ force 

where the dispossession takes place by any act of the land- hording / 

lord. (34 C. L. ). 1 19.) To constitute an eviction, it What will the 
■ , 1 , t i , ... tenant have 

LS not necessary that there should be actual physical to prove in 

expulsion hy^ force or violence from any part of the premises; ^hc case ? 

any act of a permanent character done by the landlord *929(5^)- 

or his agent with the intention of depriving the ^enant of the 

enjoyment of the demised premises or any portion thereof 

<»perates as an eviction. (25 C. L. J. 53 ). Thus, where the 

landlord having let out a portion of a land to an earlier 

lessee, lets it out again with other lands to a subsequent lessee 

and fails to deliver to him possession of the entire land, the 

entire rent will be suspended. (46 Cal. 956). But the 

entire rent will not be suspended where the tenant knew in 

the beginning of the tenancy that some portion was in 

possession of another ; he is only entitled to a reduction of 

rent of that portion (49 Cal. 1019. 26 C. W. N. 826). 

Similarly, a tenant is not entitled to suspension of the entire 

rent when a landlord did not, on account of a bonajide 

mistake, put the tenant in possession, the land being largely 

jungle and little known. (49 Cal, 257.) To apply the 

doctrine of suspension of rent on account of eviction by 

landlord the finding must be clear that there has been an 

eviction in fact and the question must be tried whether the 

lessor was a party to the eviction and it must also be found 

as a fact as to whether the act^ was done by the landlord 

with the object of depriving the tenant of the peaceful 

enjoyment of any portion of the demised premises. (44 C. 

h. J. i9[». The tenant is entitled to a suspension of the 

entire rent.iu case of dispossession by the landlord of any 

portion of the demised land where the rent reserved is a 

lump rental for the entire land ; but whi re the rent 

stipul ited is so much per acre or bigha there will be an 

apportionment of rent. \Jbid ; 52 Cal.^ 470 P. C. • 33 C. W. 

N. 509, 715.) [In 5S Cal. 689 it has, however, been observed 

by^B. B. Ghosh and Roy JJ. that even where the rent 
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reserved is a lump-sum for the whole land there may be 
apportionment of rent.* There observation have been consi- 
dered as obiter dicta ( as they were made in a case where 
the rent stipulated was not a lumpoum for the entire land) 
by Mitter J. in 33 C. W. N. 501 and 715. It hfis been laid 
down in 33 C. W. N. 715 that in every case where there is 
a lump rental and Ae tenant has been dispossessed by hi>. 
landlord from a portion of the demised premises, howevci 
small that portion may be, the rule of total suspension ot 
rent must be applied. In such cases the landlord can 
recover nothing during the continuance of the dispossession, 
unless he can prove some right or equity to an appoitton- 
ment In io8 I. C- 5K7, it has been held ( by Gumming tS. 
Mukherjee J.J ) that no hard and fast rule can be laid 
down as to when suspension of the entire rent should be 
ordered or only abatement of rent should be allowed where 
a tenant is dispossessed by the landlord of a portion of the 
holding. Each case has to be decided on the particular 
facts of the Case. In 33 C.W.N. 367 it has been held fby Page 
and Mallik J.J. ) that where it can be proved th »t certain 
portions of the rent are specifically assessed ard appropria- 
ted to certain parcels of the demised land, and in respect of a 
distinct parcel of which the rent is specified there is eviction 
by the landlord, the landlord is entitled to receive, notwith- 
standing the eviction, his rent in respect of the other portions 
of the land which are separdtely and specifically assessed 
for rent. Hut where the tenancy is an indivisible one in 
which a lumpsum for rent is to be paid in respect of the 


* To hold that in every case of disposseasion of the tenant from a 
part (of the demised premises) there should be an entire suspension of 

rent seems to me hardly consistent with jnsticc I do not see why 

he ( the tenant ) should not pay rent for the land of which he remains in 
possession. The court should always endeavour to apportion the rent 
whenever possible and be vary careful in applying the nde of suspension of 
rent ^hich can only be allowed in exceptional cases having regard to the 
circumstances of the case.’* ( 55 Cal. 689 ), 
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whole of the demised land and the tenant is dispossessed by ^ 
the landlord of a portion of the land, there will be a total 
suspension of the rent until that portion is restored to the 
tenant. In 112 I. C. 71, it has been held (by B. B. Ghosh 
and Bose'JJ.) that where the lands demised were included 
in se/cral schedules and each schedule was separately 
assessed, it was not a case for total* suspenifion of rent.] 

Dispossession by third party— Where a tenant is 
evicted from possession of a portion of a holding? or tenpre 
by a person claimin^j under a title parsument, the tenant is 
entitled to a reduction of rent. ( 10 W.R. 120 , 12 W. R. 
109; 21 Cal. 1005; 43 Cal. 554). Eviction by title para- 
mount is a ffood defence to a suit for rent ; to constitute 
such a defence three conditions must be fulfilled : — 
(i) the eviction must be from something actually forming 
part of the premises demised ; (2) the party evicting must 
have a good title and (3) the tenant must have quitted 
against his will (18 C. W. N. 52). To succeed in a suit for 
rent with a plea of eviction by title paramount it is not 
enough for the tenant to prove the fact of eviction against 
h!s will. He must further prove a defect in his lessor^s 
title which was responsible for such e\nction by a third 
party. ( 33 C. W. N. 106 ). 

Abatement of rent.— Ip a suit for rent the tenant 
can claim abatement of rent and no separate suit is neces- 
sary. (51 Cal. 1022 ; 41 C. L. J. 330 ; 6 W L. J. 665). A 
tenant is entitled to abatement of rent in respect of leased 
out land of w’hich he did not obtain possession. (27 C.W.N. 
166). A tenant's right to claim abatement of rent on 
account of the landlord's failure to put him in possession^ 
of the whole of the land demised will, however, be lost by 
acquiescence and laches,if, notwithst^yiding the failure of the 
tenant to get possession of the entire land, he continues 
tq pay the full rent for a long number of years. (105 I. C. 
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741). J«’or abatement of rent on account of diluvion, see 
n^.w Sec. 86- A. 

C — Payment of rent“v(S». 53—55)# 

1. Instalment of rent— to agreement or 
established t{sa^e, a money-rent payable by a tenant shall 
be paid in four equal instalments falling due on the last 
day of each quarter of the agricultural year ( S. 53 ). 

Note. — The words of the section indicate that there 
may be an agreement in modification of the provisions of 
four ecpial instalments. (18 C. L. J. 175 ) Rent should 
ordinarily be regarded not as accruing from day to day 
but as falling due only at the stated times according to 
the contract of tenancy or the general law in the absence of 
such contract, as laid down in S. 53, B. T. Act. ( 21 Cal 
383 ) Thus, where the instalment falls due after the confir- 
mation of sale, though under S. 169 (i) (c) B. T. Act, the 
title of the auction-purchaacr becomes perfected only on the 
date of confirmation of the sale, he is liable to pay the ins- 
talment though instalmcni covers a period antecedent 
to the confirmation. ( Ibid) 

This section applies to money-rents only. Produce-rents 
arc payable when the produce is gathered or at such other 
times as are agreed on between the parties or where there 
is no agreement, according 'tO custom. In sec. 3 (5) it is 
provided that in Secs. 53-68 both inclusive, icnt includes also 
money recoverable under any enactment for the time being 
in force as if it was rent. Hence sums payable under the 
Cess Act, the Survey Act etc. are, subject to agieement or 
established usage or statutory enactment, payable in four 
quarterly instalments. 

2 . Time and^ place for payment of rent- 
al) ,, Every tenant shall pay or tender each instalment of 
rent before sunset of the day pn which it falls due : 
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Provided that the tenant may pay or tender tSe rent • * 
payable for the year at any time during the year before 
it falls due. 

(2/ The paymentior tender of rent may be made — 

(1 » at the landlord’s v llage office> or at such other 
convenient place as may h^ appointed in that 
behalf by the landlord ; or ^ 

(fi' by postal money order in the mannci ^Trtscribed 
by rules made by the Local Gbvernment. 

A tender may also be made by depositing the rent 

in Court in accordance with the provisions of section 6*r. 

• 

(3) Where rent is sent by postal mcney-order in the 
manner prescribed, the court may presume, until the 
contrary is proved, that a tender has been made. 

(4) When a landlord accep s rent sent by postal 
money-order, the fact of this acceptance shall not be 
used in any way as evidence that he has admitted as 
correct any of the particulars set forth in the postal 
money-order form, (^r that he has waived his lights under 
.sections 26!), 26E, 26F or 26J. 

(5) Any instalment or part of an instalment of rent 
not duly paid at or before the time, when it falls due 
shall be deemed to be an arrear. (S. 54) 

Note.— This section has been substituted tor the old 
one by Act IV of 1928. The amendment of S. 51 is intend- 
ed to remove the practical difficulties which at present 
discourage the tenants from paying their rent by money- 
order and cause the landlords to dislike the system of 
payment. It has been made clear that a tender made at 
the landlord’s village office should be sufficient, and that 
a postal receipt of money-order would be presumed by the 
' Court as tender of rent by the tenant. The Select Com- 
mittee’s proposal to insist on a post-office certificate of the 
landlord’s refusal to accept a rent money-order has not 
been accepted ; because it would iV9t be practicable to 
•obtain such certificate and, ex-en ifit 'cOuld be obtained it 
wcuild not be evidence untesfs formally proved. The main 


12 
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reason which makes the landlords reluctant to accept rent 
tendered by postal money-order and thus discourage the 
tenants from making use of this method, has been removed 
by providing in sub-section (4) that the landlord's accept- 
ance of such rent shall not be treated as admission or 
evidence as regards the particulars of the tenancy set forth 
in the money-order or operate as a waiver of his rights 
under the clauses relating to the transferability of^jccupancy 
holdings.” (Notes on Clauses). 

3. Appropriation of payments — (1) When a 
tenant makes a payment on cKCoimt of rent, he may 
declare the year or the year and instalment to which he 
wishes the payment to be credited and the ])ayment shall 
he credited acco»dingly. (2) But if he does not make 
any such declaration^ the payment may he credited to the 
account of such year and instalment as the landlord 
thinks fit (S. 55 ) 

Note.— As a general principle where there are several 
debts owing, to one person from another the option lie.s 
with the debtor, in making the payment to declare to which 
debt he intends it should be applied. But if the debtor 
does not specify the debt to which the payment is to be 
appli^'d the creditor may apply it to any lawful debt due to 
him whether its recovery is barred by limitation or not. ( 
Secs. 59 and 60 of the Indian Contract Act.) Rent does 
not necessarily include inte^rest. Thus where a sum of 
money was paid by a tenant to a landlord as rent and the 
latter received it as such, the landlord was not entitled to 
apply that money towards any interest which might be 
due at that time. ( ii C. W. N, no ). 

D— Receipts and Accounts. (Ss. 56-60) 

1. Tenant making payment to his landlord' 
entitled to a receipt — (t) Every tenant who make.s 
a pavment on account of rent to his landlord shall be 
entitled to obtain forthwith from the landlord a- written* 
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teceipt, for the amount paid by him, signed by the land- 
lord. (2) The landlord shall prepare and retain a coun- 
terfoil of the receipt. (3) The receipt and counterfoil 
^hall specify such of the several particulars shown in 
"'oliedule II to the Act as can be specified by the land- 
lord at thfi timje of payment. ( Provided that the Local 
( Tovernment may, from time to time, prescribe or sanc- 
tion a modified form either general I y^or for any particular 
local area or class of cases). (4) If a receipt \loes not 
contain substantially the particulars required by this 
stiction, it shall be presumed^ until the contrary is shown, 
to be an acttuittance in full of all deminds for rent -up 
to the date on which the receipt was given. (S. 56.) • 

2. Tenant entitled to full discharge or state* 
ment of account at close of year.-(i) Where a 
landlord admits that all rent payable by a tenant to the 
end of the agricultural year has been paid, the tenant 
'>hall be entitled to receive from the landlord, free of 
i harge, within three mo iths after the end of the year, a 
rcceii)t in full discharge of all rent falling due to the end 
of the year, signed by the landlord. (2) But where the 
landlord does not so admit, the tenant shall be entitled, 
on paying a fee of 4 annas, to receive within 3 months 
after the end of the year, a .statement of account specify- 
ing the several perticulars shown in Schedule II to this 
Act or in such other form as may, from time to time, be 
prescribed by the Local Government either generally or 
for any particular local area or class of cases. ‘3) The 
landlord shall prepare and retain p copy of the state- 
ment containing similar parliciilars. (S. 57'. 

3 Penalties and fine for withholding 
receipts and statements of accounts and failing 
to keep counter-parts. — (i) If a landlord, without 
reasonable cause refuses or neglects to deliver to a tenant 
a receipt containing the particulars required by S. 56 
for any rent paid by the tenant the tenant may, within 
3 months from the date of payment, institute a suit to 
recover from him such penalty, not , exceeding double 
the amount or value of that rent, as the Court thinks fit. 

•; 2) If a landlord, without reasonable ^ cause, refuses 
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or neglects to deliver to a tenant demanding the same, 
either the receipt in full discharge, or if the tenant is 
not entitled to such a receipt, the statement of ac :ount 
for any year, required in S. 57, the ^tenant may within 
the next ensuing agricultural year, institute a suit to 
recover from him such penalty as the Court thinks fit, 
not exceeding double the aggregate amount or value of 
all rent paid by the tenant to the landlord during the 
year for which the receipt or account should have been 
delivered. 

(.3) If a landlord or his agent, without reasonable 
cause fails to deliver to the tenant a receipt or statement, 
or to prepare and retain a counterfoil or copy of a receipt 
or statement as required by either of the S. 56 or 57, 
such landlord or agent, as the case may be, shall be 
liable to a fine not exceeding Rs. 50, to be imposed, after 
summary inquiry by the C'ollector. 

(4) Summary inquiry by the Collector — 

The Collector may hold a suminary inquiry under sub- 
sec. (3) either on information received from a revenue- 
officer within one year or upon complaint of the party 
aggrieved made within 3 months from the date of failure 
or upon the report ot a Civil Court. 

(5) Penalty for vexatious proceedings— Where, 
in any case instituted under the above clause, the 
Collector discharges any landlord or agent and is satis- 
fied that the complaint of the tenant on which the pro- 
ceedings were instituted is false or vexatious, the Collec- 
tor may in his discretion, by his order of discharge, 
direct the tenant to pay to such landlord or agent such 
compensation, not exceeding Rs. 50, as the Collector 
thinks fit* 

(6) Appeal.-^An appeal shall lie to the Commis- 
sicner of the Division against any order of the Collector 
imposing a fine under sub-sec, ^3) or awarding compen- 
sation under sub-sec. (5) and the order p>assed by the 
Commissioner on such appeal shall, subject to any order 
which, may be passed revision by the Board of Reve- 
nue, bp final. 

<7) Recovery of the fine or coropeiitalion.*-% 
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Any fine imposed or compensation awarded un&er this * 
section may be recovered in the manner provided* by 
any law for the time being in force for the recovery of a 
public demand. , 

(8) •Collector's power. — For the purpose of an 
enf|iiirY under this section the Collector shall have power 
to summon, and enforce the attendance o’',*witnesses and 
compel the production of documents in the same manner 
as is provided in the case of a Court under the Civil 
Procedure Code, 1908. 

(9) The existence of a dispute as to the rent or area 
of a tenancy on account of which rent is paid shall tiot 
be deemed to be a reasonable cause for refusing, neglect- 
ini; or otherwise failing to deliver — 

(a) a receipt for any amount actually paid on 
account of rent, or 

the statement of account required by section 57, 
and the refusal of the tenant to accept the 
receipt shall not be a reasonable cause for failing 
to prepare and retain a counterfoil of such 
receipt, as required by section 56. (S. 58) 

Note. — The new sub-section (9) has been added to S. 
56 to make it clear what will not be a reasonable excuse on 
the part of the landlord for not granting a receipt or state- 
ment of account or for not retaining a counterfoil fully 
filled up. 

4. Local Govt to prepare forms of receipts 

and accounts. — The Local Government shall cuuse to 
be prepared and kept for sale to landlords at all subdivi- 
sional offices forms of receipts, with counterfoils and 
of statements of account, suitable for use under Ss. 56- 
58. (2)*The forms may be sold in books with the leaves 

consecutively numbered or otherwise as the Local 
Government thinks fit (S. 59), 

Note. — It is at the discretion of the landlords to use 
these forms. • 

5. Effect of receipt by registered prdprie- 
tor 9 manager or mortgagee. ^ Where rent is due to 
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' the proprietor, manager or mortgagee of an the 

receipt of the ptirton registered under the Lario Megistra- 
tion Act, 1876, as proprietor, manager or nt^gagee of 
that estate or of his agent authorized in that behalf, shall 
be a sufficient discharge for the rent, and the perst)n 
liable for the rent siiall not be entitled to plead, in 
defence to a (claim by the person so registered, that the 
rent is due to any thfrd person. 

But nothing in this section shall affect any remedy 
which any such third person may have against the regis- 
tered proprietor, manager or mortgagee. (S 60). 

‘ Note.— Section 60 provides that the receipt of the 
proprietor, manager, or mortgagee or of his agent duly 
authorised in that behalf shall be sufficient discharge for the 
rent and debars the perron liable for the rent from pleading 
in defence to a claim by the person registered that the rent 
is due to a third person. Suppose, A, a registered proprie- 
tor of an estate, sues for rent a tenant, B, whose land is. 
admittedly situate within that estate and its rent is payable 
to the proprietor of such estate. B got the tenancy from C 
who claims to be the proprietor but who has not as yet 
succeeded in having his name registered under Act VII (r>, 
C.) of 1876. B cannot under this section, plead that rent is 
not payable to A ; and though he may not deny C’s title to 
the estate under Sec. 116 of the Indian Evidence Act, may 
defeat C’s claim by proving that C is not the registered 
owner. 

E— Deposit of rent (Ss- 61—64) 


In what court 
and in what 
circumstances 
can a tenant 
deposit rent to 
prevent the 
running of 
interest ? 

Can a trans- 
feree of a 
mon>transfler. 


1. Application to deposit rent in Court — t. 

In any of the following cases, namely : — 

{a) when a tenant tenders money on account of 
rent and the landlord refuses to receive it or refuses to 
grant a receipt for it ; 

(t) when a tenafit, bound to pay money on account 
of rdht, has reason to believe owing to a tendet having 
been refused or receipt withheld on a previous occasion. 
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that the ])erson to whom his rent is payable will *not be 
willing to receive it and to grant him a receipt for it 

(c) when the rent is payable to co-sharers jointly, 
and the tenant is unable to obtain the joint receipt of 
the co-sharers for the money and no person has l»een 
empowered to receive the rent on their behalf ; 

(d) when the tenant entertains a honafide doubt as 

to who is entitled to receive the renf, , 

the tenant may present to the Court having juris- 
diction to entertain a suit for the rent of his tenure or 
holding an a[)plication in writing for permission ^ to 
deposit in the Court a sum not less than the amount 
i:>f the money then due 

2. 'I'he application (i) shall contain a statement of 
the grounds on which it is made ; (ii) shall state in cases 
(a) and (l >) — the name of the person to whose credit the 
deposit is to be entered and the name of his common 
agent, if any ; in case (c ) — the names of sharers to 
whom the rent is due or of so many of them as the 
tenant may be able to specify ; and in case (d) — the 
names of the person to whom the rent was last paid and 
oi the person or persons now claiming it : (iii) shall be 
signed and verified in the manner prescribed in Rule 15, 
sub rules (2) and (3) of Order VI of the Civil Procedure 
Code, by the tenant or where he is not personally cog- 
nisant of the facts of the case, by some person so cog- 
nisant ; and (iv) shall in cases (n) and (^) be accompani- 
ed by the prescribed cost of* transmission of the money 
deposited to the landlord and in cases {c) and (d) by a 
fee of the prescribed amount* (S 67) 

Note. — It is not necessary that the tenant must present 
the application in person. A deposit of rent though not 
made by a tenant himself but made on his behalf by a 
transferee of the holding is a valid deposit (25 Cal. 289). 
[liut a transferee of a non-transferable holding cannot make 
a valid deposit on his own Mialf ; for transfer of such a 
holding does not give any right to the transferee as against 

the landlcn-d.] • 

A valid deposit under S, 61 operates as an acquitance 

(,21 Cal. 680 ; 20 C. L, J. 148 at p» 1 53). A deposit in Court 


.^le holding 
make a valid 
deposit of 
rent in court 
on his own 
behalf f 
RL 1920(a). 
Under what 
circumstances 
cin a tenant 
deposit rent 
in a Civil 
Court ? 

B.L, 1914(h) 

•18(b), ’ 32 (a) 

P. L. 191a 
State the 
grounds on 
which a 
tenant can 
deposit his 
rent in Court 
the procedure 
tor n^ki^king 
such a dcpo»i 
and the effect 
of a short 
deposit. 

B.L. ’17 (a). 
What are the 
grounds upon 
which a 
tenant can 
make a 
deposit of 
rent in the 
Civil Court f 
B.L. I9a6(a). 
On what 
grounds may 
a tenant 
deposit his 
rent in Court 
What would 
be the effect 
of a receipt 
granted hf , 
the Court on 
a deposit 
having boea 
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made where 
the amount 
rent payable 
is disputed 
and it is 
found subse- 
qucntly that 
that the 
amount depo- 
sited falls 
short of the 
full amount 
'di;e f 

B.L. ’17 (b). 
Under what 
{•circumstances 
can a tenant 
deposit his 
rent in court ? 
(llustrate the 
procedure for 
such deposit. 
B.L. 1921. 
(suppL), 

1931 (b>, 

1927 (b). 

1939 (a). 
What arc the 

essentials of 


by a tenant of less than the amount of arrears of rent due is 
not, a valid deposit under S. 61 (18 C. W. N. 84). [But see 
20 C. L. J., 152 at p. 156 and 15 Cal. i 65 . In the latter case 
it has been held that the words ‘'full amount of the money 
then due*’ in S. 61 and the words "the amount of relU payable 
by the tenants*^ in Sec. 62, mean nothing more than the 
words “what the tenant shall consider the full amount of rent 
due from liim at the date of the tender to the Zemindar” as 
used in Sec. 46 Bengal Act VIII of 1869 and have no relation 
whatever to the amount of rent just!y due or jusHy payable 
bjf the tenant.] 

Under Sec. 6f, a tenant can deposit money rent only. No 
deposit can be made of rent in kind under the section. But 
where the parties have agreed that upon failure to deliver 
the rent payable in kind a fixed sum is to be paid in lieu 
thereof, the entire rent is payable in cash and in a case of 
this description the provision? of S. 6i are clearly applica- 
ble (20 C. L. J. 153 ; 19 C. W. N. 1143), 

To stop interest on rent running in a case governed by 
the B. T. Act a tender of a rent which is improperly refused 


of H valid 
,leposit ? 

B.r.. 1929(a). 
Under what 
circumstances 
can a valid 


need not be followed by a deposit of rent in Court under 
S. 61 and such a tender, if kept good, is sufficient to stop 
interest naming from the date of tender (35 Cal. 34 ; 34 Cal. 
305 ; 7 C. W. N. 720 Qver*ruled). A tender which has been 


dei>osit of rent validly made and improperly refused is kept good if the 


be made in 
Court ? 

On refusiil to 


person who has made the terfder has from that day always 
kept the money ready to be paid on demand. (35 Cal. 34). 


accept rent Where a tenant pleads tender of payment as a ground for 

lord^a ^tenant being saddled with interest, the onus lies on him to 

remitted the prove that he had made such a tender. (5 W. R. 69.) 

Same by 

Itnoney-ordei, A tender must be unconditional. A tender of payment 

^st by kist, accompanied by a cemdition which prevented it from being 
which was ^ i , 7 

lot accepted. ^ perfect and complete tender does not relieve the payee of 

th* 'be obligation to pay interest. (^27 C. W. N. 299). A tender 

teaimtis ^ 'o v^bd must include the entire amount due as 
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principal and interest, Rut a landlord in accepting a part liable to pay 

paynient docs not lose his right to recover the balance due 

(37 C. L. J. 222.) that he did 

3. Receipt granted by Court for rent de* the renTin 
posited tb be a valid acquittance. — (i) If it appears Court. B, u 
to the Court to which an application is made under (*^)- 

S. 61 that the applicant is entitled, under that sec- 
tion, to deposit the rent, it shall receivt-. the tent and 
give a receipt for it under the seal of the Court and 
(2) the receipt shall operate as an acquittance for the 
M mount of the rent payable by the tenant and deposited 
as aforesaid in the manner and to the same extent, as if 
that a iiount of rent had been received in cases (a) and 
(^) uf S. 61 by the person specified in the appli- 
cation as person to whose credit the deposit was to be 
entered, in case (^) of that section by the co-sharers to 
whom the rent is due and in case W) of that section — 
by the person entitled to the rent. (S. 62.) 

4. Procedure for payment to the landlord of 
rent deposited — The Court receiving a deposit — 

(1) in case (a) or (^) of section 6r shall forthwith 
forward the same by jx)stal money-order to the 
address of the landlord, or of the common agents,' 
if any, of the landlord empe^wered to receive' 
rent ; 

(/i) in case (c) or (rf) of that section shall forthwith 
cause to be affixed in a conspicuous place at the 
Court-hou.se a notificadon of the receipt thereof 
containing a statement of all material parti- 
culars, and, if the amount of the deposit is not 
paid away under section 64 within the |>eriod of 
fifteen days next following the date on which 
the notification is so affixed, the Court shall 
forthwith in case (^) cause a notice of the receipt 
of the deposit . to be .posted free of charge at 
the landlord's village office, if any, and in some 
conspicuous place m the village in which the 
tenure or holding or any portion thereof is situat* 
ed, and in case (J) cause a like notice to be 
served free of charge on every person who it. 
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" has reason to bel.eve claims, or is entitled to,tlKi 
dei)osit. (S. 63). 

Note. — Changes have been made in Ss. 63 and 64 ]n 
order to make it compulsory on thfe Courts in certain cases 
to send rents deposited under rls, {a) and ( 3 ) of S. 61 by 
money-order to the landlord. The draftin>( of S. 63 has 
been amfnded. 

5. Payment or refund of deposit -*(i) The 
Court may pay the amount of the deposit notified 
under S. 63 to any person appearing to it be entitled to 
•the same or may, if it thinks fit, retain the amount 
pending the decision of a Civil Court as to the person 
so entitled. 

(2) If no payment is made under cl. (1) of S. 63 ov 
under Sul i-cl. (i) of this section before the expiration 
of 3 years from the date on which a deposit is made, the 
amount deposited may, in the absence of any order f)f a 
Civil Court to the contrary, be re -paid to the depositc^r 
upon his application and on his returning the receipt 
given by the Court with which the rent was deposited. 

(3) No suit or other proceeding shall be instituted 
against the Secretary of State for India in Council, or 
against any officer of the Government, in respect of any- 
thing done by a Court receiving a deposit under S, 62 ; 
but nothing in this section shall prevent any person 
entitled to receive the amount of any such deposit from 
recovering the same from a (person to whom it has been 
paid under this section. (S. 64). 

5. Penalty for refusing to receive rent 
tendered by postal money-order or deposited.-- 

It a landlord or his agent refuses without reasonable 
-cause to receive payment of rent remitted, by postal 
moneyjorder or deposited in Court, the landlord shall be 
precluded from recovering by suit interest, costs or 
damages in respect of the same, and the Court may in 
addition award to the tenant damages not exceeding 
twenty-five per cent„ on the whole amount claimed by tlie 
.plaintiff. 

i‘he plea of the existence of any dispute as to^the 
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amount of rent or area of land i)f the tenure or holding 
shall not be deemed to be a reasonable cause under this 
section. 

Provided that, when a landlord accepts rent, which 
has been deposited or remitted by postal money-order, 
the fact of his acceptance shall not be used in any way 
as evidence that he has admitted aj correct any of the 
particulars set forth in the application fov permission to 
deposit or in the postal money-order form (S. 64 A). 

Note. — “In order to prevent landlords from harassing 
tenants by means of suits for rent which the latter ha^e 
already tendered by money order or deposited in the civif 
Court, it is proposed by the new sec. 64 A to pioclude the 
landlord from recovering in such suit damages, interest or 
costs and also to make them liable for damages** (Notes on 
Clauses'. 

F.— Arrears of rent ( Ss 65—68. ) 

1 Liability to sale of permanent tenures, what is the 
holdings at fixed rates and occupancy-holdings landlord's 
for arrears of rent— Where a tenant is g permanent 
tenure-holder or a raiy at holding at fixed rate or an fa;^t ofOT- 
OLCufiancy raiyat,\\G ^hdX\ not be liable to ejectment for mentof rent 
arrears of rent, but his tenure or holding shall be liable of an occu- 
to sale in execution of a decree for the rent thereof, and pancy raiyat f 
the rent shall be a first charge thereon. (S 65). 

Scope of the Section— This section applies only in 
the cases of (i) the permanent tcinure-holders, (ii) raiyats at 
fixed rates and (iii) occupancy raiyats. For the liability of 
other classes of tenant vfs. non-permanent tenure-holders^ 
non-occupancy raiyats and undcr-raiyats for arrears of rent, 

Ptde S . 66 In / ta , 

Arrears of rent. — Any instalment or part of an instal- what is an 
nient of rent not duly paid at or before the time when it arreat of rent/ 
falls due, is called an arrear of rent. Sec. 54 (3). 

Rent.— The word Rent in this section includes road-cess 
payable by the tenant Vide Sec, 3 (5). 

Froduce^rent — A holding which is held at produce- 
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rent or partly at produce-rent and partly at money rent 
liable to be sold in execution of a decree for arrears , as 
it is a rent-decree and not a money-decree. (5 Pat. L. J. 641). 

'‘Shall not be liable to permanent 

/enure ho!de>\ a raiyat at fixed rate and an occupancy raiyat 
are all liable to be ejected for breach of a condition carryinji 
forfeitui;e ( vide Secs. 10, i8 and 25 ). Such condition is 
restricted to what is consistent with the provisions of thi-^ 
Act, in case of a permanent tenure-holder, if the contract is 
made after the 1st of Nov. 1885 and in the case of the other 
* two classes of tenants, irrespecttve of the time when the 
contract was made, before or after the commencement of 
this Act. An occupancy raiyat may further be ejected foi 
misuse of land held by him. These tenants cannot be 
ejected on any other grounds. 

The result of Sec. 65 read with Secs, /o, iS and 23 would 
be <is follozvs ; — (i) Raiyat at fixed rate or an occupancy 
raiyat cannot be ejected for arrears of rent as such nor for 
arrears of rent reserved as a ground of ejectment in a 
contract of tenancy : (2) A permanent tenure-holder cannot 
be ejected for arrears of rent as such nor foi arrears of rent 
reserved as a ground of ejectment in the contract of tenancy, 
if the contract was made after the 1st of November, 1885 : 
but he may be ejected foi' arrears of tent reserved as a 
ground of ejectment in the contract of tenancy if such con- 
tract was made before the ist of November 188 5. 

Under the terms of S, 65, permanent tenure-holders, 
raiyats holding at fixed rates and occupancy raiyats cannot 
be ejected merely on the ground of arrears of .rent. They 
can be ejected only on the grounds specified in Secs. 10, 
18 and 25 respectively and they cannot contract themselves 
out of the provisions of this section even though Secs. 178 
and 179 are inapplicable. Only non-occupancy raiyats and 
under-raiyats can now be ejected for arrears of rent. But the 
.tenures and holdings of tenants of the first three classes can- 
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he sold in execution of decrees for arrears of rent and the r 
rent is a first charge upon them. * 

Sale in execution of rent-deciree— Read carefully 
Chapter XIV post, 

‘‘Ren^shallbejaJ&rstJljlj^gge^ — Whenever a tenure “Rent is 1 

t)r holdings sold otherwise tharnT^'ecijtion of a decree 

for arrears of rent, it is sold subject to the licn ot the land- tenure.” 

lord on it for any rent due at the time of sale. The landlord What do yom 
, .. , . , , ^ , understand 

IS, therefore, m the position ot a first mortgage as far as the ^ by it f 

lent is concerned. So, where a tenure is sold in execution I{.U *18 (a), 

of a money decree or a mortgage- decree, the purchaser takes 

!t snbjer t to the liability for the rent which has accrued due “Rent is first 

Ml respect thereof at the time of its purchase. (The purchaser, 

of course, is not personally liable.) Hut the case is different Explain and 

when the tenure or holding is sold in execution of 

R.L. 1923(a), 

a decree for its own arrears of rent, for, in this case it 1928 (b). 

passes to the purchaser free of all liability for the previous * 

/ first charge oil 

arrears (20 C. W. N. 749). [But where a tenure or holding the tenure of 

Is sold in execution of a decree for rent saddled with liability permanem 
[ for previous arrears, the purchaser is liable for such an ears, 

6 C. W. N. 877)]. Explain this 

Charge.— The *‘charge” referred to in this section is 
not such a “charge” as is defined by Sec, roo of the Transfer the meaning 
of Property .\ct ; and a landlord is not restricted by the word 

provisions of this Act to execute a decree obtained by him for 192 t(h)- 
arrears of rent in the first instance by sale of the tenure or Discuss 
holding, but he is at liberty to execute it in the ordinary purchair at 
manner against the person or other property, whether move- rent sale has 
able or immoveable of the tenant. (15 Cal. 492), A decree 
holder who has obtained a decree for rent is free to proceed execution of a 
against the person or property of the judgment-debtor ; he ™ 
is under no obligation to proceed in the first instance against c.u. 1921(h). 
the defaulting tenure. (18 C. L. J. 29 ; 36 Cal. 103). ‘‘Sec. 

65, creates a first charge upon the tenure for the rent of it, 
and ppts the landlord in the position of a first mortgagee, 
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A tenant 
mortgaged his 
holdii^g to B. 
The holding 
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execution of 
a decree ob- 
tained by a 
co-sharei 
landlord for 
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the purchaser 
annul the 
mortgtige in 
favour of B / 
Give Teas«)n$ 
tor your 
answer. 
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so far*as the rent is concerned, but the tenant also remains 
personally liable for the rent, so that the landlord's position 
is this ; he has a mortgage or charge upon the tenure for 
the rent and has a rentedy against the tenant personally foi 
the debt due to him. That being the case, he* has a right 
to avail himself of eithei^»^iQ£iitf^hMM>Hftaine^ — if. he 
chooses, bring an action in which he claims to establish his 

t 

lien upon the tenure to sale notwithstanding any other charge- 
which may have been made upon it, and that whether the 
tenant had any other property or not and whether some one- 
felse had a charge by way of contractual mortgage upon the 
tenure.” J^ctherani, C. J. in 17 Cal. 301). 

Decree by co-sharer landlord,— The “decree” 
referred to in S. 65 for the satisfaction of which a tenure, 
or holding can be brought to sale is a decree obtained by 
a// the landlords or at all events a decree obtained by some 
of the landlords for his share of the rent making his co- 
sharers parties defendants to the suit, under S. 148-A. The 
Bengal Tenancy Act does not provide for the sale of a 
tenure or holding, as the case may be, at the instance of a 
co-sharer landlord for the rent separately due to him ; such 
a sale must be under the provisions of the Civil Procedure 
Code and would not carary with it the special incidents 
attaching to sale under the -Bengal Tenancy Act. Where^ 
therefore, a fractional co-sharer has obtained a decree for 
Ais share of the rent only, such a decree is not a rent-decree 
as contemplated by the Ik T. Act but only a money-decree 
ane the decree-holder cannot, therefore, sell the tenure or 
holding but only the rights and interest of the judg- 

ment-debtor in execution of his decree. But a co-sharer land- 
lord may ( since the passing of Act IV . of 1938) institute a 
suit to recover the rent due to him in respect of hU share 
in a tenure or holding, by making all the remaining c<k 
sharer landlords parties defendants to the suit and claiming 
that relief be granted to him in respect of his share of the 
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jent against, the entire tenure or holding, {vide new S. 148-A*) 
>ee p. i^et seq, 

A ('o-sharer landlord who is entitled to sue for his share 
of the rent separately raay follow Ane of the following 
ionises for recovery of rent : — (i) He may bring a suit for 
///>' share of the rent separately on the biisis of his right of 
^epai■ate collection. [In such case the decide will be a money- 
decree.] (2) He may join with his other corsharersJn. bring- 
ing one suit for the cntin rent [In such a case the decree 
mil be a rent-decree.] (3) He may (under the general lawi) 
bring a suit for the whoh rent by making the other co-shaver* 

’ tndlords, who refuse to join him as plaintiff, —parties 
lit fendants. [Such a suit will be treated as one by the entire 
body of the landlords and the deciee made therein will carry 
with it all the incidents attaching to such a suit. (35 Cal. 
}V 1 '. C.)] (4) He may alone bring a suit for rent by 

framing the suit as one under Sec^ .U^'A* [i*' case also, 
the decree will be a rent-decree.] When a co-sharer brings 
.1 suit under S. 14S-A, B. f. Act he should make the other 
co-sharers parties defendants to the suit and claim that-- 
relief be granted to him in respect of his share of the rent, 
against the entire tenure or holding. 

Decree by assi^pciee for arrear of rent. — When 
arrears of rent are assigned (apafi from the landlord s interest 
in the land) to a third party, they are no more than civil debts 

f 

• Under the old S. 148-A, a co-sharer landlord had to sue for rent due to 
all the co-sharer landlords in respect of the tenure or holdinfjr and in case he 
was unable to asenrtoin the dues of the cu-sharers he was entitled to proceed 
with the suit for his share of the rent and such a decree was a , rent- decree. 
Under the new secUen a cosharer landlord is entitled to sue forhiaown 
Hhareoftherentby making the other co-sharer landlords parties defendants 
and a decree in such a suit will be a rent decree against the entire tenure or 
holding. Co sharer landlords who are made parties defendants on receiving 
summons may join as co-plaintilfs and the court will pass a decree 
specifying separately the amounts pay«ble to each *o- sharer and the decree 
will be a rent decree. But if they do not join in the suit they will be 
debarred from getting any decree for the period in suit. 


191, 
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and suth an assignee cannot claim the benefit of Sec. 65 of 
the Bengal Tenancy Act. Suits for back-rents by an assignee 
of the same are not suits for rent under the Act : they are 
suits for only, for ^rent under Sec. 3 (5) is “whatever 
is lawfully payable by a tenant to his landiarU*^ and the 
assignee cannot have been the landlord of the defendant 
tenant. |^Eut the pefrson to whom the land, the rent for 
which is claimed, as also the arrears of rent are transferred, 
is an assignee of the whole in»^erest of the landlord and is a 
“landlord” within the meaning of Act. (7 C L. J. 425, 35 
Cal. 331]. A sale held at the instance of an assignee of the 
arrears of rent wno is net an assignee nf the landlords 
interest in the land^ has, utmost, the effect of a sale held in 
' execution of a money^decree under the Civil Procedure Code. 
.Such a sale, accordingly, does not affect the interest of 
unrecorded co-sharers in the tenure who are not parties to 
:the decree or the execution-pioceedings. (I. C. L. 500). 


owncr'ofa Decree for arreare of rent bv an out-goii^qf land - 
pulni, B holds lor<i- -To acquire the right to bring the tenure or holding, 
% jiima of as the case may be, to sale, not only the person obtaining 
within the * decree roust be the landlord at the time, but the person 


putni under seeking to execute it by sale of the tenure or holding must 
^li/fo'r^rem ^ landlord's interest vested in him. So, if a landlord, 

against fi and after obtaining a decree for arrears of rent against a saleable 
deaee* ^he interest in t]jie estate, he ran not bring the 

next year the defaulting tenure itself to sale in execution of a decree for 
mder^hcT^** arrears, (ffemchandfa v. Monmokini. 3 C. W. N. 604). This 
Putni Regu- decision has, however, been qyertrjiite^, by the RuJl Bench case 
lationand cA KMra Pal \ ^ in which it 
cT^Thei^fter has-been decided that if at a time when a suit for rent is insti- 
A execiiies his toted and a decree is made, the plaintiff i» still the landlord 
the fact that be subsequently sells his landlord's interest 
the doca preVls«< benefit of Sec. 65 

On he*do^ w? sate #0^ of such 

decree, the rent eQt|ttBpteg^as ft ;)ut 
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w the Privy Council case of Forbes v. Mahwaj Bkha ^^r A obtained a 
(41 Cal. 926 P. C.) where their Lordships ctf the Judicial 
Committee have held that the right to bring the tenure or in respect of a 
holding to sale under S. '65 being excfusively in the landlord, tenure against 
a person te‘Vvhom certain rents are due and who obtain a fy he^^”his' 
decree therefor after he has parted with the property in landlord’s in- 
which the tenancy is situate has no sucif right. Tl\e case of and^then^ 
Khetra Pal v, Kritarthamayee was distinguished on the applied for 

^^round that in that case, the landlord did not part with the 

, ^ the rent 

property and did not thus put an end to the relaiifmship 6f decree and the 

landlord and tenant until the decree in suit for rent, whereas* defaulting 
in the J^rivy Council case the -landlord transferred his Ittachedr Dis- 
interest before the institution of the suit. coss whether 

he is entitled 

The l andlord ' s interest may cease either (i) before suit or bring the 
after suit but before decree, or (iai) after decree bu t in execution 
befo re execution or ( iv) af ter execution but before sale . In his rent 
case (jj i. /. if the landlord’s interest esasss before Ae in^_ of 
tutio n of the suit, the decree obtained by the landlord is nQ| ; ceased to be 
a rent decree {Forbes y . Maharai Bahadur ^ (41 Cal. 926 P. nuhe'riine^ 
C.) In cas e (ii) 1. e. where the landlord ceases to have B.L. ’11 (a). 


interest after t he date of the suit but before the 


decree 

explain the 


i s obtain ed, the decree^jSdaiaittfi^ — tULlllfi. la ndlord^ cannot be pSdpie Uid 
executed as a rent decree, (/bid ; Ramkali v. Madan Mokan^ down by the 
98 I. C. 995. ) [The contrary vie*w was held in Chhatrapat v. . 

Gopichand^ 26 Cal. 750] In case (yi) i,e, where the landlord's MahUn^aj 
interest ceases after the decree is obtained but before the % 

application is made for execution, the decree may be executed igay (b). 
as a rentrdccree . (Kh etra Pal v. Kritatthamayees 3.1 Cal. 

565 F. B. c>vjerruling 16 <rw]*aw<»» v. Monmoh^si , 3 C. W. N. ^i^hw jot- 

604) [But see Forbes v. Moharaj Bahadur^ 41 Cal. 926 whei^ 

there are observations contrary to the principle upon which a 

the judgment of the Full Bench in Khetra Pal v. Kritarihet- decree. 

anayee is based.} In case (iv) /, e» Ao landlord cteases 

to have interest aSw ik’^aanlitt^WL for examrian ^ SL,. hy 

an d before the sale, the decree may fae executed as a rent- *Ie«lthe 

13 * * » 
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tenure? t decrgg . ( Svedunnessa Khaiun v. Ag Cal. 294 ; 

A fenundeir^* v. Ashutosh^ 25* C. L. ]• 626. [ AccordinK 

having parted to the observations made by the Privy Council in Fbrhes v. 

with all his j^aharai Bahadur the decree cannot, however, be executed 
interest m the ' , « . ^ . t 

Zemindari as a rent-decree. But in Syedunnissa v. Amzruddin it has 

brought a suit jjgltj that those observations were in 

ManindryL v. Ashuidih, WoodrofF and Gumming J.J. have 
the tenant and held that the Full Bench case of Khetfa Pal v, Kritartha- 
dccreerDU- has not been overruled by the Privy Council decision 

cuss in the in Father v. Mahatnj Bahadur ] 
light of Forbes t . . ^ . 

v;Maharaj Deoree against outgoing tenant— A decree ob 
Bahadur Sing tained by a landlord agamst a tenant who ceased to be a 
i^hether it is * tenant (because in a previous rent-decree the tenancy had 

rent decree been sold) cannot be executed as a decree for rent. (46 Cal. 
within the 

meaning of ^ 7^*9 

the B.T. Act "^AeSigriment of decreo for arrears of rent,— A 
iT^rTbe^oxe ^t-Jecree if assigned ceases to be a rent-decree and be- 
cuted as such comes only an ordinary civil demand recoverable under the 

thereunder? ‘Civil Procedure Code (i C. W. N. 183), A sale held at the 
B.L. 1920(a). . r 1. • r j ■ 

What is the instance of the assignee of a rent-decree who is not also the 

distinction ‘ assignee of the landlord's interest in the land, if legal, has 
T,-nt.decree most the effect of a sale held in execution of a decree 
and a money;, foir money under the C.P. Code (i C.LJ. 500) In Sudhyanya 
(b), Gouranga ( 41 I. C. 54'-* ) it has, however, been held 
’i'8(b), '22(a), by Richardson and Walmsjey J.J. after a review of all the 
I^Sw^he 0 ^) cl. (o)] of S. 148 forbids the assignee 

rcspec^ve decree for arrears of rent to make any application t& 

rights acquir- *^cute the decree, even as a simple decree for mppey 
cha^r\t a* under tEcXrT. Coje. S. 148, cl. (0) { old cl. (b) ] provides 
sale in execu- as follows t— -^'Notwithstanding anything contained in Rule 
rent-deiree Order 2i> C. P. Code, an application for the executions 

and (ii) a of a decree for arrears obtainjed by a landlord shall not be 
ST^MaJh)* by an assignee of, the decree, unless the landlord's 
State the interest in the land has ^oide and is ves^d in him." 

^inetion “"^"DijHbrenoe betweep a .rejit-deor«e and a 

between a . • . 
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money-deoree.— In a rent-decree the whole tenure o r rent decree 

holding, as the case may be. passes to the auction our- V*** ‘ 

•r • 1 . ■■■?* * ■ > ■ ^ 1 11 fci deciree, iiius* 

c haser in execution s ale-s But m a money decree ( including trate by 

cases where, although the suit is for rent, but the decree 

passed in it has no more force than an ordinary Civil 1925 

Court decree, for instance, a decree obtained by a co-sharer Explain the 

landlord for his share of the rent without proceeding 

under S. 148- A or a decree for arrears 'Of rent obtained sale in execu- 

by a landlord after he has parted with his interest) only ^one^ decree 

t he fiirht^ title and interest of tJii iudsrmt iaJ^ Aehinr passed and a sale in 

to the punihaafiJL* execution of a 

— - — rent-decree. 

Effect of decree for rent against some of several » tenant 
joint tenants.— A decree for rent against some only of 
the joint-tenants cannot ordinarily be executed as a rent Tenancy Act, 
decree. The tenancy must be represented in its entirety y^and Z^^as 
before a decree can be made binding on the tenure. (25 heirs. V*goc 

C. W. N. 525.) Thus, it was held in Asok Bhuiyan v. Karim name 

, ' registered in 

Rei)afi ( 9 C. W. N. 843 ) that there being no law rendering the sheriKta or 

it obligatory on tenants who are not tenure-holders to get landlord. 

, . j j • L 1 j. » . r 1 The Jandloril 

their names recorded in the landlord s shertsia for the pur- 

pose of perfecting their titles, the Sale of a holding in execu- anears of rerf 

tion of a decree for rent obtained against the recorded land in cxeai 

tenant does not pass the interest*of the tenants whose names tion of his 

are not registered in the landlord's skerista* Ordinarily, all 

the tenants must be joined as parties in a rent-suit in order 1 y A, Can Z 

that the decree and sale in execution thereof may pass thu his 

possession 

entire holding and not merely the rifrht^ title and interest against A ? 
of the judgment-debtor. But under certain circumstances a I926(a)i 
decree for arrears of rent obtained against one of several 
joint*tenants operates as a rent-decree and may be executed 
under the special provisions of the B. T. Act, <r. where 
one of a number of tenants ie put forward by the rest as 


* In this case, the case of Nitaiv, /TarigodiWa, 26 Cal. 67? was distfn- 

Ifuished becailsc that Was a ' case of a tenure arid the tenants in that ease 

Were bound to register their names in the landlord s^sherista. 
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Give illustra- 
tions in sup. 
port of your 
answer. 

B.U 1924 (a). 
What do you 
mean by a 
rent decree 
and a money 
decree f Illus- 
trate your 
answer, 

B.L. 1921(b). 

A, a tenant 
under the 
Bengal Tena- 
cy Act died 
leaving B and 
C as heirs ; B 
got his name 
registered in 
the office of 
the landlord. 
The landlord 
sued B for 
arrears of rent 
and sold the 
land in execu- 
tion of his 
decree and it 
was purchas- 
ed by D. Can 
C maintain his 
possession as 
against D ? 

B. L. 1917(a). 


tlveir representative, he can be regarded as the sole tenant, 
for the purpose of a suit for arrears of rent within Chapter 
XIV of the B. T. Act and a decree fgr rent obtained againt 
him may be executed as a rent decree under the Act. 
(Chamatkafini v. Trigumnath^ ij C. W. N. 833 ; Nitai 
V. Harigobinda 26 Gal. 677 ; Jivlal v. Gunga Prasad^ 10 
Cal. 995.) *'Secs. 15, 16 and 17 provide rules as to notifica- 
tions to the landlord of the succession on the death of per- 
manent tenure-holders ; the same rules apply to raiyats at 
fixed rent by virtue of S. 18 of the Bengal Tenancy Act- 
But there are no such rules relating to occupancy raiyats ; 
it, therefore, often happens that a landlord being ignorant 
as to who the heirs of an occupancy-raiyat are brings 
suits for recovery of rent against some of several 
heirs, and the question arises, as to whether the decree 
obtained in such suits are rent^decfees. It seems that 
a decree obtained by a landlord against one of several heirs 
of an occup«incy raiyat should be considered to he a rent- 
degree where the whole body of heirs by their acquiescence 
allowed one of them to represent all, or where one only got 
his name registered and the others did not. Thus where an 
occupancy raiyat died leaving several heirs and the landlord 
put the holding to sale in execution of a decree for remi ob- 
tained against the recorded tenant only, it was held thaf the 
entire holding passed by sale as the recorded tenant represent- 
ed the holding on behalf of all the co-sharers. \^Jagattara v. 
Daulati Be^va^ 37 Cal. 75) Similarly, where one of several 
joint-tenants executed a Kabuliyat in favour of the landlord 
and the other tenants acquiesced in the representation of the 
holding by the tenant who executed the Kabuliyat, and the 
landlold sued him only for the rent and in execution of that 
rent decree attached the entire holding, and the other tenants 
made no attempt toi get them recognised or to pay the 
arrears ; held that the attachmtot covered the entire holding 
unless there was fraud on the part of the landlord. (Rejani 
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kantcL V. Ujir Bfbt^ 7 C. W/ N. 170 ) If all the tenants have 
held out one of them as their representative in their transac- 
tions with the landlord, and to represent them in the matfer 
of the tenancy, they can not complain if a decree for rent 
is obtained by the laddlord against the representative 
tenant and'\he entire tenancy is brought to sale in execution 
thereof and such co«tenants would be affected by the sale 
even though they were not parties to’ the (Mitter 

ik Mukherjee, 278.) But where a landlord being aware 
as to who the heirs are brings a suit against one or some 
of the several heirs, the decree should be considered a5 a 
money decree. Thus, where, upon the death of the last 
I ecorded tenant, none of his heirs had his name recorded 
in the landlord’s office, but they held the land and went on 
paying the rent and obtained separate rent-receipts for some 
years until recently, when a rent suit was brought against 
two of them only and the jama was sold in execution of the 
decree, held that after having accepted rent from all the 
heirs the landlord had no right to ignore some of them and 
that the sale did not pass the entire jama but only the ri^ht^ 
title and interest of the judgment-debtors. The heirs of 
the last recorded tenant with respect to an occupancy hold- 
ing are entitled to claim recognition from the landlord, and 
if the latter ignoring them brings a suit for arrears of rent 
and execution thereof sells th«e holding, the right of the 
former is not affected. {Annada v. HaridaSy 4 C. W. N. 
608). The same principle has’ been applied in the case of 
tenure-holders in the case of Faijunnessa v. Ramtaran 
Chaudhury (26 C. W. N. 138). There, on the death of a 
permanent tenure-holder his heirs did not give the notice 
under S. 15 B. T. Act, to the landlord ; the landlord, how- 
ever, chose to recognise one of the heirs as the representa- 
tive of the tenancy, obtained a rent decree against him alone 
and in execution of that decree had the tenure sold. Held 
that the shares of the heirs who wereVot parties to the rent 
decree did not pass under the sale and only the right, title 
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and interest of the tenant who was the sole defendant in the 
rent suit passed. It is hot sufficient to show that the land- 
lord has chosen to obtain decree for rent against one out 
of several heirs. It has to be established that all the tenants 
have held out one of them as their representative in their 
transaction with the landlord. Failure on the part of heirs 
to comply with the requirements of Sec. 1 5 B. T. Act does 
not necessarily entitle the landlord to treat one of several 
heirs of the original tenure-holder as representative of the 
tenancy. 

* Where th ere is no representative tenant, a decree for 
rent, in order that it may be executed as a rent decree, niuht 
he obtained in a suit in which the entire body of the joint 
tenants are made parties defendants. The question whether 
one of several tenants can be regarded as a representative 
of the rest must depend upon the circumstances of each 
case, such a question being largely, if not essentially, a 
tiuestion of fact. {Gn^an v. Abijan^ 14 C.L. J. 180 ; Chamat-^ 
h}fini V. Trifj^unanath^ I7 C. W. N. 833). See new Ss. 
146-A and 146-B. The former declares the joint and 
several liability for rent of co-sharer tenants in a tenure or 
holding and provides under v'hat circumstances a decree 
agaist some of the co-sharer tenants will have the effect 
of a decree for rent under Ch. XIV of the B. T. Act will 
be valid against the tenure dr holding. S. 146-B enables 
a co-sharer tenant who has^ not been made agparty to conic 
in the suit as a defendant. See infra. 

Sec. 146-A provides as follows : — ‘*(1) Notwithstanding 
anything contained in the Indian Contract Act, 1872, all 
co-sharer tenants in a tenure or holding and their 
successors in interest shall be liable to the landlord jointly 
and severally for the rent payable to such landlord on account 
of the tenure or holding, whether such rent has accrued 
during the time of their own occupation or during the time 
of the occupation of their predecessors in interest. 

(2) Notwithstandmg anything contained elsewhere in 
this Art or in any other law, a decree for arrears of rent of 
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\ tenure or holding and a sale in execution of such decree 
'>hall be valid against all the co-tenants, whether they ha^e 
been made parties defendant to the suit or not and against 
the holding in the manner provided in Chapter XIV, if the 
defendants to the suit represented the entire body of 
co-sharer tenants in the tenure or holding for the rent of 
which the suit was brought. 

(3) The entire body of co-sharer tenants in a tenure or 
holding shall for the purposes of sub-section (2) be deemed 
u) be represented by the defendants to the uiit if such 
defendants include — 


(#■) all the co-sharer tenants in the tenure or holding 
whose homestead are situated in the village in 
which the tenure or holding is situated ; 

(«) such of the co-sharer ten.uits in the tenure or 
holding, as have, at any time during the three 
years previous to that for the rent of which the 
suit is brought, made any payment of rent for the 
tenure or holding ; 

(«/) such co-sharer tenants who having purchased 
an interest in the tenure or holding, have given 
notice of the purchase under sub-section (3) of 
section 12, or section 26E or section 26F, as the 
case may be, or who having succeeded to an 
interest by inheritance have given notice of their 
succession under section 15 ; and 


{iv) all other co-sharer tenants in the tenure or holding 
whose names are entered in the landlord’s rent- 
. roll.” 


S. 146-B provides as follows : — “U) Notwithstanding 
anything contaiped in the Indian Limitation Act, i90iS, any 
person who claims that he should have been joined as a co- 
sharer tenant defendant in a suit for the recovery of arrears 
of rent due in respect of a tenure or holding may at any 
time before the hearing of the suit has been commenced 
apply to be made a party defendant to the suit, and the 
Court shall* consider his claim, and if it finds that he should 
have been so joined shall join him as a party defendant : 

Provided that if any such person at any time in the 
course of such suit pays into Court the full amount of the 
claim together with such costs as the Court may direc^ 
the suit shall be dismissed and in. an^^ such case the provi* 
sions of section 171 shall apply. 

(2) The provisions of sub-scctions (2) and (3) of section 
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146A shall, so far as may be, apply in the case of a co- 
sbarer tenant joined as a defendant under sub-section (i) ol 
this section.” 

But where one of several joint tenants does not represent 
the others, a question often arises as to whethei a suit foi 
arrears of rent in which ail the tenants are not made parties 
is at all maintainable < Three cases may possibly arise in 
this connection, namely, (i) where all the joint tenants are 
person who originally took the lease or their transferees : 

(2) where some of the joint tenants who originally took the 
lease dies or die leaving heirs ; (3) where the sole original 
tenant or all the joinMenants who originally took the lease 
dies or die leaving heirs. In case (1) [and also in case (2)] so 
far as the original contracting parties are concerned, any one 
of them may be sued for the whole rent, in as much 
as their liability for rent is, in the absence of a con- 
tract to the contrary, joint and several, having regard to 

the provisions of 800,43 Indian Contract Act.^ 

( Manmatha v, Abinash 27 C. W. N. 521). In cases (2) and 

(3) i,e, where some of the heirs of one or more of the 
original tenants a;e left out, there was a diversity of 
judicial opinion as to whether upon the death of an 
original contracting party a suit could be maintained against 
some only of his heirs. In some cases, it was held that a 
suit for rent against some of several joint-tenants is main- 
tainable, though the decree will be a money-decree and not 
a rent decree. t The contrary view was held in some other 


• Sec. 43 of the Indian Contract Act provides : ‘'Where two or more 
persons make a joint promise, the promisee may, in the absence of express 
agreement to the contrary, compel any or more of such joint proimsors to- 
perform the whole of the promise.’* 

+ See Kheira Mohan v. Prankrishna^ 3 C. W. N. 371 ; Rameswar v, Jaietev^ 
12 C. L. J. 591; Jogendra v. Nogendm, 11 C. W. N. 1026; Girish v. 
Khagendra^ 16 C. W. N. Lalit Mohan v. Haran Chanda 36 1. C. 243; 
Sahashini v. Rajkrishnat 23 .C. W. N. 27 (notes) ; Taramoni v. Mainuddin, 
23 C. W. N. 136 (notes). Meajan v. Jogtndrot 48 Cal. 518 ; Chamalkarini 
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cases,* The matter has now been settled by the decision 

■ 

V. TrigunanatA, 17 C. W.N. 833. See atsio Krisnadas v. KalUara (22 C. W. 
N. 289) and Beradar v. Raghununda (1920 Pat. 9) where it was held that “if a 
landlord desires to obtain a* decree jfood against the land under the Bengal 
Tennacy Act, he must ordinarily, apart from any question of representation, 
implead all the co>tenanta including the heirs or legal representatives of a 
deceased co-tenant. But for the purposes of a money decree, in the absence 
of any express agreement to the contrary, he is free under Sec. 4*^ of the 
Contract Act to sue any or all the tenants.’* In Jogendra v. NogendrUf 11 C. 

W. N. 1026 it was held that a suit for rent against some of the several joint 
tenants is maintainable as “joint tenants arc jointly and severally liable for 
the rent. To hold that they are only liable each for his own share of 
the rent, would be directly opposed to the policy of the fBcngal 
Tenancy^ Act as laid down in Sec. 88.’* In Rameswarv. Jaidex*. \1 C. L. J. 
591 it was held that a landlord may maintain a suit for rent against 
jny number of several joint tenants. In Khetraioohan v. Prankrisna, 3 C. W 
N. 371 it was decided that there is no law which compels a landlord, in order 
that he might succeed in a suit for rent* to sue all the heirs of a deceased 
tenure-holder when he had no notice who the hairs are. In Lalil Mohan v. 
Haran chand,86 I. C. 243 it held that a suit against the heirs, of a deceased 
tenant for arrears of rent which did not accrue during the life-time of the 
dcccdsed is maintainable. ( The case of Kashikinkar v. Satyendra 1 12 C. L. J 
642) was distinguished on the ground that the rent sued for in that case 
became due in the life-time of the father and some of the heirs were .sued. } 
\a Meajan^y/. /ugendrO, 63 1. C. 949 it was decided that where after the death 
of the original tenant, a suit is brought against some of his heirs, who were 
in possession of the holding and against whom a previous decree was ob- 
tained for arrears of rent accrued due during the period of the latter’s 
occupaticn, the suit is not defective by feason of the non-joinder of the other 
heirs. In Girish v. Khagendra, 16 C. W. N. 64 it was held that where all 
tenants arc not made parties in a suit for arrears of rent, the suit should 
not be dismissed but a money-deercc would be passed. In Taramani v. 
Moinuddin, 23 C. W. N. 27 Inotcsl it was decided that a suit for rent is 
maintainable when only the heirs in possession but not all the heirs of the 
original tenant Imve been impleaded. In Subasini v. Rajkrisna 23 C. W. N. 
27 (notes) it.was held that a suit for rent is maintaiimble against some only 
of the tenant’s heirs. 

* See Kashikinkar v. Satyendra (15 C. W. N. 191 ), Sheik 
Sahad y. iCrisna mokan (2^ C. L. J, 371), ShidkHma y. Jagai- 
Chandra, {45 I. C. 732), JBurendra v. Aghor (25 C. W. N. $26 at p. 
527) ; Kishari mohan v. Osi Pramanik (48 I. C. 536) \Jogeswar 
V. Resho Prasad (I Pat. L. J. 190) anc^ Abinath v. Fulchand (S»> 
Cal 737). In JCofhi Kinkar y, Satyendra it was held that where 
several person jointly inherit a tenancy any one of the heirs 
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of the Fill] Bench in Jo^gan Mokan v. Brnfendra ( 53 Cai. 
197, F. B.) where it has been held that a suit for rent is main- 
tainable against some of the heirs or successors in interest 
of a deceased tenant without bringing, all the heirs or succes- 


cannot be made separately liable for the entire rent, for the heirs 
really constitute one body and cannot be treated necessarily as 
persons jointly and severally liable. (A^hinta Bibi v. Abdul Kadtr 
25 Mad. 26 followed)^ Similarly, it was held in Shtkh Sahad v, 
Krisna tnohapi^ 24 C. J-.. J. 371 that when a suit is brought against 
some of the several heirs of a tenant the suit is not maintainable. 
Thtji cases of Rameswar v,/atdeT}^ I2 C. L, J, 591 and Jogendra v. 
Nogendra^ li C. W. N. 1026 were distinguished on the ground that 
in those cases the contract of tenancy was entered intf) jointly by 
the several tenants, and that different consideration would arise 
where the joint- tenants are the representatives of a single tenant 
and not the co* tenants who have themselves contracted with the 
landlord. If lands are let out to two or more tenants their liablity 
to payment is joint and several and consequently any f>f them can 
be sued for entire rent under Sec. 43 of tlie Contract Act. But 
where lands are lot out to one tenant or more and their rights 
devolve upon many by operation of law ( g, succession ) their 
liability is joint and not joint and several as in the former case and 
consequently a suit for rent against some of several heirs of a 
tenant does not lie in as much as it is not a case of a joint contract 
which might be enforced against any of the joint-contractors under 
Sec. 43 of the Contract Act. “When the contract is with a single 
person as tenant and he dies, the liability of his heirs is a joint 
liability,” (/Vr N. Chatterjee J, in Krisknadns \ , Kalitura^ 22 C. 
W. N, 289). In Sib krisna v. fagat chandra it was held that a 
landlord cannot maintain a suit for arrears of rent against one of 
several heirs of a deceased tenant without joining the others as 
defendants and that sec. 43 of the Contract Act has no applicability 
to such to case. In Kisorimohan v, Osi Pramanik it was observed 
that although under certain circumstances one of several joint 
tenants may be made liable for the whole rent yet where the claim 
for arrears of rent against some of the heirs of the original tenants 
is barred, the remaining heirs cannot be made separalely liable for 
the entire rent. In Ahina^h v, Ful chand, 50 Cal, 737 it was held 
that where in a suit for rent all the heirs of the deceased tenant are 
not made parties the suit is not maintainable. “Assuming that one 
of the joint tenants is liable for the whole rent, on the death of 
•one of such joint tenants leaving a number of heirs, no question 
Can possible arise as to whether the liability wag joint or several, 
because the bundle of rights and liability which was in one such 
joint tenant is, by operation of law, transferred to a number of 
coparceners who, has been observed in Ahinsa Bibi v. Abdul 
Rader 25 Mad 26 (at p. 35). constitute in law one heir.*' 
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sors in. interest on the record ; but that the decree jn such 
A suit will not have the effect of a rent-decree under the 
.\ct. “The liability of a tenant to pay rent arises from the 
fact of possession of th(; land as a tenant where there is no 
express contract, and all persons in possession of land as 
tenants are under an implied obligation to pay the rent for 
the land to the landlord, whether th^y got into possession 
by right of succession or assignment. A tenant in common 
■s entitled to possession of every part of the estate and there 
is privity of estate between him and the landlord in the 
whole of the leasehold. The law imposes a liability on a 
tenant in common based on privity of estate for all cove- 
nants running with the land, and as his estate is an estate 
in the whole of the leasehold, there is no reason why he 

should not be liable for the entire rent Thus, whether 

a contract is implied for payment of rent by all the tenants 
in common in possession of a leasehold, or whether it is 
held that the law imposes the liability for payment of rent 
by reason of privity of estate, anyone of such tenants may 
be sued for the entire rent due to the landlord. This may 
be either in accordance with the provisions of S, 43 of the 
Indian Contract Act which applies to express as well as 
implied promises or under the general law based on privity 
of estate. It is hardly necessary to add that a decree in 
such a suit will not have the effect of a decree for rent under 
Ch. XIV of the R. T. Act.” ( Per B. B. Ghosh, J. m 53 
Cal. 197 F. B. )' 

Can a land" 

Decree for rents of two or more tenures.— Prior lord bring 
to Act IV of 1928 a decree for the consolidated rent of 
several tenures held by the same tenant did not bind any one of two or 
of the tenures. ( ii C. W. N. 676 ). Consequently, where more separate 
there were several tenures held by the tenant, the landlord so' whSis 
might institute one suit for the rent of all the tenures, but he the eifect of a 
could not put the tenures to sale under tlte procedure laid down 
in Chapter XIV of the Bengal Tenancy Act. ( ir C. W. N. 8.L. i9af(b)« 
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497,7 L. J. 96.) But under S. 144 (2) which has been 
newly added by Act IV of 1928, “a landlord may Institute 
one suit in respect of the rent of more than one tenancy, 
if the tenancies, in respect of the rent of which the suit is 
brought, are held in similar right and equal status by the 
same tenant under him : Provided that— (i) the claim in 
respect of each tenancy shall be stated separately in the 
plaint ; (ii) separate decrees shall be made in respect of 
each tenancy ; (iii) the costs of the suit shall be apportioned 
by the court in respect of each tenancy ; and (iv) separate 
court-fees shall be levied on the plaint in respect of the 
claim on account of each tenancy." 

[ Problem. — A holds three separate jotes under a 
Zeminder. He sells one of those jotes to B and half of 
another of them to C. R and C, however, do not register 
their names in the sherisia of the Zemindar. The Zemindai 
brings ove suit for rent against A for rent of all the 
three jotes and sells them in execution of his decree. 
What are the rights of the purchaser? B. L. 1918 (b). A 
purchaser at a sale in execution of a decree obtained in one 
suit for rent of several tenures or holdings can not avoid an- 
incumbrance under S. 16 1, the reason being that a sale in 
execution of such a decree can not be held under the 
procedure laid down in Chaptei XIV, B. T. Act. ( 34 Cal. 
298 ; 7 C. L. J. 96 ) But see new S. 144 (2) enacted by 
Act IV of 1928, which “enables landlords, subject to neces- 
sary safeguards, to bring one suit against the' same tenant on 
account of the arrears of rent of more than one tenancy.** 
Prior to Act IV of 1928, a landlord could bring one suit for 
the total rents of two or more separate tenures or holdings,, 
but the decree could not be executed as a rent-decree. ( 7 
C. L. J. 96 ; 34 Cal. 298).] 

Execution of rent-deoree.— A rent-decree under 
B. T. Act. is binding (^against the holding or tenure and is a 
charge upon it but the e;xecution of the decree must be levied 
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on the holding or tenure ; execution against some of the • 
tenants limited to their right, title and interest does not 
affect the holding or tenure. (44 C. L. J. 167). In order that 
the tenur»^ or holding may pass at the sale (/) the decree, 
must be a rent-decree within the meaning of the Act and 
(ii) the execution must also be under Ch. XIV, A landlord is 
not restricted, by the provisions of this Act, to executing a 
decree obtained by him for arrears of rent in the first inst- 
ance by sale of the tenure or holding, but is at liberty to exe- 
cute it in the ordinary manner against the person or other 
property, whether movable or immovable, of the tenant. (15 
Cal. 492 ; 17 Cal. 30I ; l6 C. W. N. 31 notes ; iS C. L. J. 

29; I Pat.L.J. 138). See Notes under heading “Charge^* 

Under-raiyats. — S. 65 does not apply to an under* 
raiyati holding. ( 16 C. L. J. 359. But by new S. 48-G, 
Sub-sec. (2), this section has been made applicable to under- 
raiyats with right of occupancy. 

Priority between purchaser at rent-sale 
and mortgagee, — The landlord’s charge on the land for 
rent is prior to the charge created by the tenant in favor of 
the mortgagee ; so the purchaser at a rent-sale has priority 
over the purchaser in execution of a mortgage-decree. (13 
C. W, N. 41a) In 24 C- W. 961, it has, however, been 
held that the purchaser at a rent-sale who does not annul a 
subsisting* mortgage incumbrance upon the holding does 
not acquire priority over the purchaser at a subsequent sale 
in execution of a decree obtained on the mortgage by reason 
of the rent being a first charge upon the holding under S. 65 
B.T. Act. The relative rights of a purchaser at a rent sale and 
the mortgagee should be determined with reference to their 
position at the time of that sale ; the purchaser (including 

« The above principle does not, however, apply when the mortgage tn- 
ciimbrance is extin^ished by the sale in execution of the mort|Fage*demc. 
too Cal. 89 P. C.) 
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• the landlord-purchaser) acquires the statutory right to annul 
the mortgage within a prescribed period, and if he fails to 
do so, he holds the property subject to the mortgkge which 
he is entitled to redeem. {35 C. L. J* i ; 6 Pat. 23^5 ). 

Liability of auction-purchaser for rent— Rent is 
by operation of law tthe first charge on the tenure and a 
person who purchases the same at an auction-sale (in execu- 
tion of a (lecree oihvr than a rent-decree!) must, in the absence 
of anything to the contrary, be taken to purchase it, charged 
with the rent which is due in respect of it at the time of its 
purchase, (i C. W. ??. 458) A purchaser of a tenure is, 
however, not personally liable for its rent which fell due 
before the date of purchase, although the tenure may be 
liable for such rent. (4 C. W. N. 590; 10 C. L. J. 517). lUU 
where a tenure is sold in execution of a decree for arrears of 
rent^ the auction-purchaser is not liable for the arrears which 
became due prior to his purchase. (21 Cal. 169 ; 24 C. L. J. 
34 ) Rent falling due during the time that a tenure belongs 
to any particular tenure holder is the first charge on the 
tenure so long as it is his and has not been sold for arrears 
of rent and the charge in respect of any rent {ailing due 
between the date of suit and the date of sale in satisfaction 
of the decree passed therein, is .transferred from the tenure to 
its sale- proceeds and the tenure passes to the purchaser free 
from all liability for previous arrears. (24 C. L. J. 749 ; 
21 Cal. I69 ; 18 C. W. N. 136) [ But where a tenure or 
holding is sold in execution of a decree for rent with a 
notice that it is saddled with liability for arrears of rent for 
a period antecedent to the date of sale, the purchaser is 
liable for the rent of such period. (6 C. W. N. 877 ) ] 
When a landlord has brought a tenure to sale in execution- 
of a decree for arrears of rent, the purchaser becomes his 
tenant only from the fdate of the confirmation of the sale, 
and the arrears accruing due between the date of the sale, 
and the date of confrimation of sale, must, be treated as- 
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iirrcars of rent payable by the outgoing tenant whose interest * 
does not cease till the sale is confirmed. [2 C. W. N. 3557, 
notes ; 16 C. W. N. 582 ; 21 Cal. 383. Contra : 18 C. W. 

N. 136 and 26 C. W. *N 51 1 where it has been held that 
under S. *169 B. T. Act, the landlord is entitled (from the 
outgoing tenant) rent upto the dale of sale merely and not 
upto confirmation of sale. The liabilitjr of the surplus sale- 
proceeds under the S. 169 B. T. Act is lim-ted to arrears 
accrued due up to the date of sale and can not be extended 
to arrears due up to the date of confirmation thereof ; 
arrears accrued due between these dates cannot be recovered 
from the (outgoing tenant) judgment-debtor.] See also new S. 
159 (2j which provides that “whenever a tenure or holding is 
sold in execution of a decree for arrears of rent and the 
sale is confirmed, the purchase shall take effect from the 
dale of confirmation of the saleP Compare S. 65. C. P. Code 
1908 under which the title in the property sold vests in the 
purchaser from the date of the sale and not from the date of 
the confirmation or sale. Prior to the enactment of S. 159 (2I 
the title of an auction-purchaser at a rent sale under the B. 

T. .\ct also vested from the date of the sale. The new S. 159 
(2) has made it clear that the judgment-debtoi tenant is 
liable for the arrears till the date of confirmation of the 
sale and the title as well as the liability of the auction- 
purchaser accrues from that date. Rent should ordinarily 
be regarded not as accruing from day to day but as falling 
due only at stated times according to the contract of the 
tenancy or the general law in the absence of such contract, 
as laid down in S. 53 B. T. Act. (21 cal. 383 ; 33 cal. 786 ; 

28 C. W. 'n. 1039) Thus, where the instalment of rent falls 
due after the confirmation of sale, the auction-purchaser is 
liable to pay the instalment, though the instalment covers a 
period antecedent to the confirmation of sale. ( 21 Cal. 383 ) 
But where the whole instalment falls due prior to the date of 
confirmation of the sale, the auction-purchaser is not liable 
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(21 Cal*. 196), unless the tenure or holding is sold saddled 
with liability for the previous arrears. (6 C. W. N. 377 .) 

Separate decrees for rent by different 00- 
sharers : — When two fto-sharer landlords obtained separate 
decrees for rent for the same period (each making in his 
own suit his co-sharer a party) and the tenure was sold in 
satisfaction of the decree obtained by one of them, held 
that the other co-sharer landlord could not execute his 
decree by sale of the same tenure after it passed into the 
hands of the auction purchaser and all that he was entitled 
to was to recover the sum due to him which from being a 
first charge on the tenure itself had^ on sale of the tenure 
passed, as a first charge on the surplus sale proceeds. 
When two persons have charges on a property of ecfual 
priority, the first who takes out execution is entitled to 
satisfy his decree by sale of the property and the other 
person loses his right to proceed against that property. (16 
C. W. N. 701). 

[Problem.— A and B, two equal co-sharers, bring 
against the same tenant on the same date two separate suits 
for their respective shares of rent for the same period 
making each other party defendant in their respective suits. 
A obtained a decree in his suit on the 2i5t July, 1908 and 
B on the 17th August, 1908. B executes his decree first and 
puts up the tenure to sale for his claim amounting to Rs. 
600, at which sale C purchases the tenure on the 1 5th March 
J909, for Rs. 1400, and after confirmation of sale in May, 
1909 takes possession through Court on the 17th August, 
1909. A then takes out execution of his decree against the 
tenure to which objecticm is raised by C that same tenure 
cannot be sold again. A relies on the provisions of Sec. 65 
of the B. T. Act Decide the case. B. L. 1915 (a)]. 

2. Liability other clMses of tenants for 

arrears of rent. ( i) When an arrear of rent remains 
due from a tenant (not being a permanent tenure-holder. 
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a raiyat hoi ling at fixed rates or an occupancy raiyat. Ejlictment for 
at the end of the agricultural year, the landlord may, arrears of rent 
whether he has obtained a decree for the recovery of ihe n*J,n^occuDan. 
arrear or not and whefther he is entitled by the terms of cy raiyats and 
any contiUct to eject the tenant for arrears or not insti- under-raiyats, 
tute a suit to ejeci the tenant. 

(2) In a suit for ejectment for an arrear of rent a 
decree passed in favour of the plaintiff shiill specify the 
amount of the arrear and (>t the interest (if .my) due 
thereon, and the decree shall not be execuied if that 
amount and the costs of the suit are paid irto Cc/urt 
within 30 days from the date of the decree • r when the 
Court is closed on the 30th day on the day uuon 
which thn Court re-opens. (3) The (’ourt may for special 
reasons extend the period o- 30 days mentioned in this 
Section. * (S. 66). 

Note. — This section and sec. 65 taken together cover 
practically the lemedies provided by law for the landlord 
to recover arrears of lent. One section is the exact corollary 
of the other. The right to proceed to sale in one case, in 
the other to eject, is dependant on the existence of the 
relationship of landlord and tenant at the time when the 
remedy provided by law is sought to be enforced. ( 42 Cal. 

926, 939 P. C. ) The section applies to (7) non-occupancy 
raiyats and (/V) under raiyats and the liability to ejectment 
under this section is independent of any contract between 
the parties. This is general and not restricted only to money 
rents. The landlord may, therefore, sue for ejectment for 
arrears of rent in kitul remaining due at the end of the 
agricultural year. ( 2 Cal. 374 ). 

The landlord my either claim arrears of rent and eject- 


• By the B. T. K Amendment ) Act IV of 1928. insub’sec. U). the words 
^'agricultural year*’ have been substituted for the words "Bengali year" 
and the words "where that year prevails, or at the end of the month of Jeth 
where the Fasli or Amli year provails" have be cn^ omitted ; in Ruby's ecs. (2) and 
<3) the words "thirty days" have been sustituted for the words "fifte<^n days’* 
and in sub-sec. {2) the word "thirtieth'* has been substituted fpr the word 
• "fifiFtcenth." 


*4 
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* ment in the same suit or iff he has got a decree for arrears 
for rent, when he did not claim ejectment, sue only for 
ejectment and put in the decree for arrears of r6nt, if un- 
satisfied, as evidence. 

’ r 

Where a suit is brought for recovery of rent before the 
end of the year in which it falls due, the landlord is not en- 
titled to eject the tenant under this section ( 26 Cal. 199 ). 
The applicability of the section is dependent on the condition 
that an arrear of rent remains due at the end of the agricul- 
tural year. 

A landlord, who sties for an ears of rent for the whole 
of one year and a poition of the next, and also for ejectment 
is not entitled to a decree for the latter ( 14 Cal. 33). 
The landlord may institute a suit for ejectment under S. 66 
at the time of the year mentioned in the section ; but if he 
does not exercise his option at once and claims rent for any 
portion of the year subsequent ihereto he treats the tenancy 
as existing after the specified date and can not ask for 
ejectment in respect of arrears due for the year preceding 
that date. ( 16 C. W. N. 104 ) It is well-settled that if rent 
is claimed for two consecutive years, ejectment cm not be 
decreed on the ground of forfeiture incurred at the end of 
the first year, because the ^ veiy fact that rent is claimed 
for the second year, shows conclusively that the forfeiture, 
if any, incurred at the end of the first year, has been wai- 
ved by the landlord. ( 27 C. L. J. 277 at p. 278 ) Thus, 
decree for ejectment under S. 66 is bad if it directs that the 
landlord would be entitled to eject if 4 years* rent be not 
paid. (47 I. C. 1006 ). 

Under proviso (iii) to Sub-sec. (i), S. 188, newly inserted, 
by Act IV of 1928, a cosharer landlord can bring a suit for 
ejectment under this section by making the other cosharer 
I^mdlord*s parties defendants to the suit. 

3 Interest on arrears — An arrear of rent shall' 
bear simple interest at the rate of 1254 percent per 


I 
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annum from the expiration of that quarter of the agri- 
cultural year in which the instalment falls due to the 
(late of payment or of the institution of the suit, which- 
ever date is earlier. (S. 67). 

Note. — Under the terms of this section interest at the 
rate of i 2 }i p. c. per annum must be decreed. The Court 
lias no discretion in the matter. Only if damages are 
awarded under Sec. 68, should interest not be decreed. 

This section must be read ( since the I>. Amendment 
Act IV of 1928 ) with sec. 178, sub-sec. (i) clause (i) which 
provides that “nothing in any contract between the landlord 
and the tenant made before or after the passing of this Act 
shall affect the provisions of Sec. 67 relating to interest pay- 
able on arrears of rent.’* Prior to Act IV of 1928, this was 
old clause (h) of sub-sec. (3) which refers to contracts made 
after the passing of this Act. By Act IV of 1928, the clause 
has been transferred under sub -sec. (i) which refers to 
('ontracts made either before or after the passing of the Act, 
and numbered as Cl.(i). The effect of this chmge is that the 
provisions of S. 67 will apply to contracts whether made 
before or after the passing of this Act. So a landlord will 
not now be entitled to recover interest at a rate higher than 
that provided in S, 67. A condition, therefore, in a lease 
executed the passing of the Act /. /». after the 14th of 
March, 1885, I® interest at a rate higher than 12 >2 fix. 
fi.a. would not be enforceable. Hut before the H. T. Amend- 
ment Act IV of 1928 contracts dated prior to the 1 4th of 
March, 1885, and reserving a higher rate than fix. fi.a, 
or a compound interest falling due earlier than the end of 
the quarter was valid and enforceable. In 33 C. W. N. 
123 ( notes ) it has been held that the new cl. d), sub-sec- 
(i), sec. 178 is not retrospective in operation. 

The word “rent** does not necessarily include interest, so 
if any sum of money be paid by a tenant to a landlord as 
reiit and the latter receives it as such, he cannot be per- 


\t*hat rate uf 
interest is 
prescribed in 
the B. T. Act 
for arrears 
rent ? 

B. L. ’ll (a). 
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Is 1883, A 
executed a 
lease in 
f ivour of his 
landlord 
agreeing to 
pay rent for 
his holding 
by monthly 
instalments. 

In 1889 the 
holding was 
sold and pur- 
chased by B. 
The landlord 
sues 13 for 
rent claiming 
interest on 
monthly 
instalinenrs. 

Is he entitled 
to succeed ? 
Discuss. 

B.L. 1924(1^)- 


mitted to apply that money towards any interest which 
might then be due. ( 11 C.-W. N. iio ). 

The mere omission to claim interest for some years at 
the rate stipulated in the lease does not amount to waiver 
of the landlord's right to claim interest at such rate. (26 Cal. 
160 ; 5 Cal. 102 ; 18 CL. J. 175 ), 

The provision of S. 67 of the Bengal Tenancy Act only 
applies where rent is payable quarterly. Where rent is payable 
monthly, interest on rent in arrears ought to be calculated 
monthly, even as regards arrears which became due aftei 
the Act came into force. (22 Cal. 214, 221 I*. C. ) So it 
has been held that if a lease creating a tenure provided for 
monthly instalments, a purchaser at a ren^-sale is bound 
by the lease and must pay interest as each monthly kist 
falls due. ( 7 C. 1 .. J. 24, notes ) It has, however, been ob- 
served in 33 Cal. 683 at p. 687, that the whole of S. 67 is 
not limited in its application b'. cases where the rent is pay- 
able quarterly. S. 67 contahis two distinct provisions, namely, 
one which fixes the rate of interest and the other which de- 
fines the time from which the interest is to run. It is this 
second provision alone ^vhich was interpreted by the Privy 
Council in 22 Cal, 214 by laying down that the section, so 
far as it defines the time from which the interest is to run, 
apply to cases where the rent is payable quarterly. Their 
Lordships did not decide by implication any question as to 
the effect of the other provision of the section, namely, 
which fixes the rate of interest. So by making interest payable 
otherwise than quarterly will not have the effect of making 
an agreement to pay more than the rate provided for in S. 
67 valid. “We are not prepared to lake any view, 
which will nullify the effect of S. 178, sub-sec. (3) cl. (h) [now 
sub-sec. (i) cl.(i)] and enable parties to contract themselves 
out of the provision^ of S. 67 which limits the interest to 
simple interest at 12 p. c. p. a. by the device of making 
the rent payable otherwise than quarterly.’* {Per Rampini 
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and Mukherjee JJ. in 33 Cal. 683 at p. 688.) A contract 
between a landlord and a tenant after the passing of the 
Bengal Tenancy Act for payment Of rent in monthly kists 
or instalment is valid ; b^ut a stipulation for payment of inter- 
est on each kist or instalment as it falls due is illegal and can 
not be enforced in as much as the interest so calculated 
would exceed 12^4 p. c. p. «a. provided, for by S. 67. (i8 C. 

J- i 75 » 176 ; 33 Cal. 683. ) 

Under S. 67 interest runs not from the tiate of instalment 
but from the end of the quarter of the agricultural yeav in 
which a particular instalment falls due. Thus where rent 
IS tendered after an instalment falls (lue before the expiration 
of the uLuitter in which the instalment falls due, the tender 
is a good tender and the landlord is not entitled to interest 
or damages ( 45 I. C. 532 ). 

S. 67 read with S. 178, sub-sec. (3), cl, (h) [now sub-sec. 

(i) cl. (il] applies only to contracts between landlords and 
tenants as to the terms upon which the latter shall hold their 
tenancy. It does not apply to the case of a mortgage-bond 
or an ordinary bond or a promissory note executed by a 
tenant in favour of his landlord on account of arrears of 
rent. Thus where a tenant executed a mortgage-bond on 
account of arrears of rent due to his landlord stipulating 
for payment of interest at m^sre than 12% p. c. p. a. 
that Ss. 67 and 178 (3) (h) [now 178 (i) (i)] do not apply in 
such a case. (2 Pat. L. J.*367). 

When a tenant holds over, after the expiration of his 
lease, he does so generally on the terms of the original lease 
until the pa-ties come to a fresh settlement ( 74 Cal. 37 at 
p. 39). But where the term of a lease which provided for 
payment of interest at a rate higher than that allowed by S. 

67 expires after the passing of the Bengal Tenancy Act and 
the tenant holds over, it was held in a suit for arrears of 
rent for a period subsequent to the parsing of the Act that 
the landlord could not recover interest at a higher rate than 
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that provided for in S. 67. (28 Cal. 227 ; 2 C. W. N. 525^ 
[2 C. W. N. 303 distinguished on the ground that the lease, 
in that case, expired some^years before the R, T. Act came 
into operation. In 2 C. W. N. 303, the tenant holding over 
was held liable to pay interest ht the Kabuliyat r?te which 
was in excess of the rate allowed by S 67 even for a period 
subsequent to the passing of the Act.] The stipulation for 
the payment of interest upon arrears of rent is an ordinary 
incident of a tenancy in this country unless there is some- 
thing unusual In the stipulation and as a rule it would attach 
to the tenancy, not only so long as it remains in the posses- 
sion of the tenant whoeriteis into the stipulation, but would 
continue to attach to it, notwithstanding a sale for arrears of 
rent. [So it has been held that if a lease creating a tenure 
provided for monthly instalments a purchaser at a rent sale 
is Ijound by the lease and must pay interest as each monthly 
kist falls due. ( 7 C. 1 .. J. 24 notes) ] Rut if there is anything 
unusual in the stipulation, it would not be an ordinary inci- 
dent of a tenancy and would not continue to be attached to 
the tenancy after a sale for arrears of rent. ( 2 C. W. N, 
194, 7 C. W. N. 203.) In execution of a decree for rent 
against a tenant who held under a kabuliyat dated March, 
1880, the plaintiff put up the holding for sale without notice 
that it Avas being sold subject to the terms of the former 
tenant and the defendant purchased it in November, 1891. 
Subse((ucntly a suit for rent with interest at 225 p.c, p.a., 
specified in the kabuliyat executed by the former tenant, 
was brought by the plaintiff against the defendant. Held 
that the plaintiff was not entitled to recover interest at the 
rate claimed, it being an exorbitant one and not an* ordinary 
incident of tenancy, (26 Cal. 315) Ry the sale of an ordi- 
nary raiyati tenancy for arrears of rent, a new contract is 
created between the purchaser and the landlord at the date 
of the sale j therefore in a case where the holding was sold 
after the R. T. Act came into operation, and a suit was 
brought by the landlord for rent with interest against the 
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auction- purchaser, the provisions of S. 67 read with S. 178, 
sub. sec. (3), cl (h) [ now sub-sec. (i), cl. (i) ] would 'apply. 

per Rampini, J.) In 24 Cal 37 at pp 39-40, Macph^r- 
son and Hill JJ. observe “When the landlord puts up 
the holdinjf to sale for its arrears, he must be taken to have 
put it up subject to all the ordinary incidents of such a 
holding. It was not an ordinary incident that interest on 
arrears should be payable at the very hi.trh rate claimed. 

On the contrary there was no such incident and if the land- 

I# 

lord had put up the holding subject to an express condition 
that hij^her rate should be paid, the condition would ftot 
bind the purchaser in so far as it purported to neatc a new 
contract between himself and the landlord. If there was 
no such condition attached to the sale, the purchaser must 
be taken to have purchased subject to all the ordinary inci- 
dents of the holding. If there was such a condition the 

condition was, we consider, rontrar}^ to the provisions of the 
Act and not binding on the pin chaser. An agi cement by a 
tenant of a holding for a term, to pay interest at a certain 
rate, may, if made before the passing of the Act, hind him 
so long a'* he continues to hold, but it does not attach to the 
land, when the term has expired and the holding by the 
act of the landlord passes into other hands ; and if the 
landlord after the expiry of the tei ni, puts up the holding to 
sale under the Act he puts its subject to the express provi- 
sions of the .Act in connection with it.” For examples : — A 
held certain lands under a kahuliyat for a jieriod of 7 years 
from 1878 to 1884. After the term expired he held over 
without any further agreement. In February, 1889, the 
landlord obtained a degree against A for arrears of rent, 
and in execution of that decree he put u[) the holding for 
sale and it was purchased by B. The landlord subsequently 
brought a suit against the defendant B to recover arrears of 
rent for the years 1889 to 1892 with interest at the rate of 
one anna in the rupee per mensem, as specified in the Kabu* 
liyat. Held that B was liable only for interest specified in 
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S. 67 of the Bengal Tenancy Act. *(2+ Cal. 37). But where 
' the lease is a subsisting one and the purchaser buys, subject 
to 'the terms and conditions of the Kabul iy at executed by 
the former tenant before the passing of the B. T. Act he is 
bound to pay interest at the rate mentioned in the Kabuliyat 
and not at the rate mentioned in S. 67 of the Act (32 Cal. 
258). In a suit for rent brought by a landlord, interest was 
claimed at the rate of 'more than i 2 } 4 , p c. p.a. on the basis ot 
a Kabuliyat executed before the passing of the B. ' 1 '. Act, the 
tenant being proved to have acquired the holding by private 
pul-chasc. Held that the stipulation as to interest must be 
given effect to. (n C. \V. N. 215). A holding was created 
before the B. T. Act by a lease which stipulated that the 
tenant should pay interest on arrears of rent at 75 p.c. p. a 
Subsequent to the passing of the Act, the Deft, acquired a 
portion of the holding from the tenant and obtained recogni- 
tion as such from the landloid who also apportioned the 
rents. Held that the transaction could not be described as 
a new contract of tenancy and S. 67 B. T. Act did not apply. 

( 13 C. W. N. 962 ). 

An auction-purchaser of a durputni tenure is bound by 
the stipulation contained in the durputni lease as to the pay- 
ment of interest on arrears of rent, such a stipulation, where 
there is nothing unusual in it, being part of ths ordinary inci- 
dents of a tenancy. “We think that a stipulation for pay- 
ment of interest upon arrears is an ordinary incident of a 
tenancy in this country, unless there is something unsual in 
the stipulation and that as a rule, it attaches to the tenancy 
so that a purchaser of the tenancy will also be bound by 
the stipulation. Nor can it be said that the rate of interest 
in this case (30 p.c. p.a.) is of itself a thing unusual in the 
stipulation as to take it out of the operation of the above 

rule We do not think that the landlord was under any 

obligation to specify the rate of interest in the proclamation, 
of sale. There is nothing in the B. T. Act or in the C. P. 
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Code throwing that obligation upon him nor can it be 

:,aid that the sale of the tenancy involves any new contract 
between the auction-purchaser and the landlord. At the 
date of the sale what is ijold is the original under-tenure and 
It therefore .carries with it all its incidents. ( Per llanerjee 
and Geidt JJ. in 30 Cal. 213 at pp. 215-16) [24 Cal. 37 was 
distinguished on the ground that that wa^ a^case of a raiyati 
holdiny^ in respect of which a contract for pay men l uf interest 
Jb controlled by S. 178 B. T. Act and not of a permanent 
tenure in respect of which such a contract is not so con- 
trolled (See S. I 79 *)i and in the next place, the document 
creating the tenancy in that case tvas one for a tevm of 7 
\ears wbirb had expired. 26 Cal. 315 also was distinguish- 
ed, because that also was a case of a raiyati holdinyi and not 
of an under-tenure, and the stipulation for interest in that 
case was held to be not only of an unusual but of an uncon- 
scionable nature.] 

Section 07 if controlled by Sec. 179. - Prior to the 
li. T. Amendment Act IV of 1928 it was held that 
S. 179 was not controlled by S. 67 and consequently the 
provisions of Sec. 67 did not apply to a permanent muka- 
rari lease, so that the proprietor or holder of a permanent 
mukarari tenure might make any conditions as to interest. 
Now, by virtue of the amendment of S. 179 by the insertion 
of a new Proviso, S. 179 is controlled by S. 67, so much 
so that all stipulations as to payment of interest exceeding 
12% p.c. contained in a permanent mukarari lease is not 
enforceable. The above Proviso does not seem to be 
retrospective in operation, but applies only to contracts made 
after the passing of the B. T. (Amendment) Act i V of 1928, 
which became law on the 21st Feb. 1929. (Sen’s B. 'f. Act,^ 
1051. Contra ; Mitter & Mukherjee’s B, T. Act, 61 1;. 

Produce-rent. — Considering the provisions of Secs. 53 
and 54 (3) it seems that no interest would be payable on 

* But now see new Proviso to S . 179. See notes headin{[ “Section 67 
if controlled by S. 1 79“ below. 
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arrears of produce-rents, for interest is, under Sec. 67, 
payable only on an arrear of rent and an arrear of rent is 
defined in Sec. 54 (3) as any instalment or part of ^an instal- 
ment of rent not duly paid at or befoxe the time when it falls 
due and it is only a money-rent which is under Set. 53 pay- 
able in instalments. (1919 Pat 242). But damages may be 
awarded in a suit for »the money etjui valent of a produce rent. 

4 Court’s power to award damages on 
rent — (i) If, fn any suit for the recovery of arrears 
of, rent, it appears to the Court that the defendant has, 
without reasonable or probable cause, neglected or re- 
fused to pay the amount of rent due by him, the Court 
may award to the plaintiff, in addition to the amount 
decreed for rent and costs, such damages not exceeding 
25 cetitum on the amount of rent decreed as it 
think, fit. 

Provided that interest shall not decreed when da- 
mages are awarded under thU section. 

Provided also that where damages are awarded — (i) the 
amount of such damages shall not be less than the inter- 
est accruing up to t!ie date of the institution of the suit, 
and (ii) interest on the arrear may be awarded from 
the date of the institution of the suit up to the date of 
payment at such rate as the court directs. 

Note. — It is discretionary with the Court to award 
damages and in exercising its discretion, it has to consider 
whether the defendant (tenant) has without reasonable cause 
neglected or refused to pay the amount of rent due by him 
and whether the plaintiff has instituted the suit without reason- 
able or probable cause. The absence of reasonable and pro- 
bable cause is a matter which it is iheumbent on the plaintiff 
to prove. A man is not to be made liable to damages merely 
because he may from proverty, illness or some unavoidable 
cause have failed to pay his rent, (i R. j. P. 116) Where on 
account of dispute between the landlord and the tenant the 
former would not himself realise rent from the tenant 
in the midst of the dispute ; held that the landlord is not 
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<intitled to damages. (4 Pat L. J. 282 at p. 287). The Second 
Troviso has been newly inserted by Act IV of 1928. Tlve 
object of th£ amendment is thus explained in the Notes on 
Clauses "It is reasonable owing to the circumstances in 
which damages are awarded, that such damages should not 
be less than the interest which would otherwise be given 
under S. 67**. The award of damages does not in any way 
Interfere with the interest which might be allowed subse- 
rjuent to the date of the suit. (21 Cal. 132) Where during the 
years for which rent was claimed the defendant had paid 
several sums to the landlord it was held that interest and 
not damages ought to have been allowed. (30 Cai. 1066) 

‘'Rent'* includes cesses and also rents in kind. [Sec 3, Cl. 

(13) ; 8 Cal. 290 ; 9 C. W. N. 122 ; 4 Pat. L. J. 282]. 

(2) If, in any suit brought for the recevery of arrears interest 
of rent, it appears to the Court that the plaintiff has insti* when damages 
tilted the suit, without reasonable or probable cause, the awarded. 
Court may award to the defendant by way of damages 
such sum, not exceeding 25 per centum on the whole 
amount claimed* by the plaintiff, as it thinks fit. (S. 68). 

G ~ Liability for rent on change of landlord or 
after transfer of tenure or holding. 

(Ss. 72-73.) 

1. Tenant not liable* to transferee of land- 
lord's interest for rent paid to former landlord 
without notice of the transfer- (1) A tenant shall 
not, when his landlord's interest is transi erred, be liable 
to the transferee for rent which became due after the 
transfer and was paid to the landlord whose interest was 
so tranferred unless the transferee has, before the pay- 
ment given notice of the transfer to the tenant. 

(2) Where there is more than one tenant paying 
rent to the landlord whose interest is transferred, a 


*7'ne difference in the wordings'of the twu sub'l»ectionB should be noticed. 

The plaintiff landlord is entitled to damages only on the amoant decreed : but 
the ^efendant'tenant, on the whole amouni claimed. 
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general notice from the transferee to the tenants published 
in the prrscribed manner shall be a sufficient notice for 
the purposes ot this section. ( S. 72 ) 

Note— Sec. 72 is intended fot the protection of the 
tenants. If the landlord transfers his interests to anothei 
person and yet receives the rent which became due aftei 
the transfer, the tenq,nt will not be liable for such rent unless 
the transferee has, before the payment, given notice of the 
transfer to the tenant. 

This section embodies the rule that if a tenant, without 
notice of the transfer of the landlord's interest pays his rent 
to the former landlordl* the transferee cannot recover from 
him rent so paid Hut he may sue his transferor for money 
had and received for his use and benefit. (4 W. R. 38). It 
is not necessary under Sec. 72 that the payment should 
be made in ^ood faiths it is enough if it is made 
before the tenant has notice of the transfer. ♦ (Finucane). 
A tenant is not bound to ray rent to the transferee of the 
landlord unless he got notice of the transfer from the 
transferee and a payment made to the previous landlord not 
in good faith within the meaning of Sec. 50 of the T. P. Act 
is valid, if no notice is given by the transferee. (23 C. W. 
N. 88 notes). But if the tenant, after having notice of the 
transfei, choses to pay his rent to the former landlord, he 
does so at his risk and cannot plead such payment in answer 
to a suit for rent by the new landlord. (25 Cal. 324). 

01. (2)— The object of this clause is to relieve the 
transferee landlord from the necessity of giving notice to 
each tenant individually ; it does not say that such a general 
notice shall be necessary, but says that it will be sufficient. 
(7 C. W. N. 454). 

Bent paid in advanoe. — A tenant who pays rent to 
his landlord in advance is not, under the terms of this section, 
entitled to credit froip the transferee for the payment. But 


* Cf. Sec. 30 of the Transfer of Property Aet. 


4 
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svhere the tenant pays the rent to his landlord in good faith 

• 

before it has become due and the landlord transfers his 
interest (aAd the transferee takes the property with 
knowledge ^of the payment of the rent in advance ) th# 
assignee would have no right of recovery against the tenant. 
(iS C. W, N. 328.) 

» 

2. Liability for rent before transfer of 
occupancy holding — ^Vhen an occupahcy-raivat trans- 
fers his holding in whole or in part, the transferor 
and transferee shall be jointly and severally liable 
to the landh^rd f<ir arrears of rent dne before the trans* 
for : Provided that tlie transferor shall not be liable to the 
landlord for such arrears of rent if the transferee has 
agreed to pay such arrears to the landlord and the fact 
has been mentioned in the instrument of tra*^sfer. '.S. 73) 

Not©. — This section has been substituted for the former 
section by the B. T. Amendment Act, IV of 1928. The old 
section ran as follows : — 

*^Liabilify for rent after if ansfer of occupancy holdins :, — 
When an * occupancy raiyat transfers his holding with 
out consent of the Itindlofd^ the transferor and the 
transferee shall be jointly and severally liable to the land 
loid for arrears of rent accruing due after the transfer, 
unless and until notice of the transfer is given to the landlord 
in the prescribed manner.” 

Note. — The section as it stood before the amendment 
dealt with the liability for rent after transfer of occupancy 
holdings, and was intended to meet those cases in which 
transfer without the landlord’s consent was valid by custom. 
It enacted 4 :hat until notice of such transfer was duly served 
on the landlord, the transferor and the transferee were to be 
jointly and severally liable for arrears of rent accruing 
after the transfer. A similar provision is to be found in the 
T. P. Act, S. 108 Cl. (i) In view of tlje changes in the inci- 
dents of occupancy holdings as regards transferability and 
thc^fact that the landlord would necessarily get notice of the 

I 
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transfer in every case, the provision is now altogether un- 
necessary. It was therefore proposed to repeal the section 
altogether. The Legislature, however, instead of repealing 
the section has embodied in it a* provision dealing with 
liability for rent before transfer of occupancy holdings. The 
new section presumes the joint and several liability of the 
transferor and of thd transferee for the arrears due before 
the transfer, unless the transferee has agreed to pay such 
arrears and the fact has been mentioned in the instrument 
of transfer. (Mitter & Miikherjee, 312-13). 

4 . Illegal cesses etc. (Ss. 74 — 75). 

1. Abwab etc. illegal — (i) All impositions upon 
tenants under the denomination of ahivab^ mathut or 
other like appellations, in addition to the actual rent, 
shall be illegal and all stipulations and reservations for 
the payment of such shall be vi>id. 

(2) All impositions U{)on lenants of road-cess or 
public works cess^ or of both, — (a) in excess of the net 
amount fixed by cl (2) of S. 41 of the Cess Act, itS8o or 
(/J) on any sc«^le in excess of that required by cl (3) of 
that section, levied in addition, to the actual rent, shall 
be illegal, and all stipulations and reservations for pay- 
ment of any such exces.s contained in any contract made 
between a landlord and tenant on or after i3ih October, 
1880 shall be void. Provided that (i) nothing in this 
sub section shall affect the terms of a written contract 
registered^ before the commencement of the Hengal 
Tenancy Amendment Act, 1919, and (ii) subject to the 
provisions of the Indian Contract Act, 1872, no suit 
shall lie for the recovery of an> thing paid before the 
commencement of the B. T. Amendment Act,' 1919, on 
account of the impositions referred to in sub-ser. (2). 

(3) Nothing in this section shall be deemed t » affect 
the terms of a permanent mukarari It-ase granted by 
a proprietor or holder of a permanent tenure in a per- 
manently settled area, and registered before the com- 
mencement of the .B- 1 . Amendu ent Act, 1928 (S 7,5). 
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Note. — The words ‘‘and registered before the com- 
mencement of the B. T. Amendment Act, 1928'* in Sub-sec. 

(2) have bden added by Act IV of 1928. “This change is 
< on sequential on the proposed change in S. 179 which makes 
a contract for abivab illegal in the case of permanent muka- 
rari tenures as well ; but it is not proposed to interfere with 
existing contracts regarding such tenure'^.” ( Noles on 
Clauses ) 

• 

S. 179 now controlled by S. 74, and the result is that all A prf)prietor 
stipulations as to payment of abwabs contained in permanent ^ 

tnukarari leases granted and registered since the commence- May the pco- 
ment of IV of 1928 are invalid. But prior to Act IV vision as to 
of 1928, Sec. 74 did no* control Sec. 179 and conse- contravened ? 
quently a stipulation for the payment of an ahwah in a B.L. 1911(a), 
pern\anent tnukarari lease created before the B. T. Amend- 
ment Act, 1928 was valid. ( 3 C. W. N 608 ; 12 C. W. N. 

175 ) Abwabs were not, however, recoverable from a perma- 
nent tenure-holder under a lease created before the J^engal 
Tenancy Act came into operation ; they could not be 
recovered under Reg. V of 1812 and Act X of 1859, and 
could be recovered under the old Sec. 179 owing to the 
operation of Sec 2, cl. 4 of the B. T. Act, which provided 
that the repeal of any enactment by the Tenancy Act should 

j 

not reviv'e any right, privilege, matter or thing not in force 
or existence at the commencement of the Act ( 10 C. W. 

N. 527. ) 


Abwab. — is the plural of bab—^i head, an item and 
means “items” or “miscellaneous items” /. e, of taxation. 
When the Mogul authorities desired to levy an additional 
sum, the usual way of accomplishing their object was not by 
increasing the original amount of revenue agreed for with 
the zemindar or farmer but by imposing a tax for some 
particular purpose, which tax was levied in a fixed propor- 
tion to the jama or revenue. The purposes or pretexts, for 
which these miscellaneous taxes or abwabs were imposed, 

S 
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were numerous. A few will suffice as examples : Chautk 
Maratta^ m order to pay the tribute of one-fourth of the 
jama levied by the Marattas ; Abwab Faujdari ov fees for 
the support of the chief Police Magistrate and administration 
of criminal justice ; Abwab Radhart, for the repairs of roads, 
which never were repaired ; Zar Mathaut consisting of four 
items viz. presents at the Punya or annual settlement of the 
revenue, charge for khitats or honorary dress for the 
members of Government, charge for repairing the banks ot 
the river at Murshidabad, and fees to the Nazir wlio com- 
manded the escort which brought the collections to head 
cjuarters ; A7/as navisi^ fees for the Government accounts ; 
S(irf-i~Sikk<i^ an impost to cover the loss on the exchange of 
coins of different mints. The Zemindars in their turn levied 
from the raiyats all the abwabs that they themselves had to 
pay generally contriving to make a profit out of the transac- 
tion and they further imposed additional abwabs of their 
own devising and for Iheir benefit ; e. abwab mehmani^ to 
defray the expenses of the village ; haldari^ a tax on 
marriages. Any unusual occurrence, a Governor's visit, or 
a pretty war on some distant frontier was often made a 
pretext for imposing a new tax. The Zemindars and other 
proprietors, being themselves exempted by the Permanent 
Settlement from the payment of any new abwabs or cesses 
to Government, were directed, in concert with the raiyats, to 
revise the former cesses levied upon the latter, and to con- 
solidate the whole with the AsU into one specific sum, after 
which they were strictly forbidden to impose any new 
abwabs upon the raiyats under any pretence whatever. 
Every such exaction was to be punished by a penalty equal 
to three times the amount imposed for the entire period of 
the impositions (See Ss. 54, 55, Reg. VIII of 1793 ; S. 3- 
Reg. V of 1812, which declare all stipulations for the pay- 
ment of arbitrary add indeliniU cesses to be null and void ; 
Cl. I. S. 9. Reg. VII of 1822 ; S. 9. Reg. IX of 1825 and S. 
5 Reg, XXX of 1803). The present Bengal Tenancy Act 
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also declares the Abwabs^ Mathauts^ etc. illej^al and any 
^stipulation for its payment void, and it further provides that 
fii case of exaction by a Jandlord of any sum in excess of the 
rent or int^est lawfully payable, the tenant may sue him 
for recovery of the same toj^ether with a penalty not exceed- 

Rs. 200 or when double the amount exacted exceeds 
Rs. 200 not exceeding double that amount. Notwithstand- 
ing these strict prohibitions, cesses have ^continued to be 
imposed down to the present day. 

• 

An tihwiih payable at the time of the Permanent Settle- 
ment unless consolidated with the rent under S. 54 of Reg. 
VII! of 1793, cannot be recovered ( 17 Cal. 131 ). 

An ahwcih is not legally recoverable even when it is 
proved that by the custom of the estate of which the lands 
form part, it has been paid by the tenant and his ancestors 
for a good many years. ( ii Cal. 175 F. 13 . ) If any por- 
tion of the sum claimed from the tenants is an illegal cess 
which has never been consolidated with the rent, it is not 
recoverable even if it has been decreed in a previous suit. 
(17 Cal. 726). The mere fact that in a previous rent-suit 
the tenant did not raise the plea that an item claimed was 
an abwab, would not, in the absence of a judicial determi- 
nation of the point in a pret^ious suit, preclude him from 
raising the plea in the subsequent suit. (28 Cal. 17). 

What is OP is not an Abwab.— Whether an amount 
claimed by the landlord is or is not an illegal cess depends 
upon the construction of the contract of the parties. If upon 
a fair inteipretation of the terms of the contract, the sum 
claimed can be deemed part of the actual rent, the tenant 
is bound by it ; if on 'the other hand, the sum claimed can 
only be regarded as an imposition in addition to the actual 
rent, the stipulation for its payment is, void ( 40 Cal. 806). 
The question whether any particular item is or is not an 
■ abwab must depend upon the construction of the contract 
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qf lease in each case, and the question in each case is whe- 
ther the sum claimed isTeally part of the rent agreed upon 
to be paid as consideration for the the lease. (2*1 C. W. N. 
108, 959 ; 32 C. W. N. 260 P.C.)» If a particular, sum speci- 
fied in the lease or a suit to be paid is the lawful considera- 
tion for the use and. occupation of the land, that is to say, if 
it is really part of the rent, although not described as such^ 
the landlord would be entitled to recover the same and the 
whole question in the case is whether the items claimed 
are really part of the rent, which was the consideration for 
the letting out of tiie land. Where it was stipulated in a 
lease in the year 1 874, that the tenant would pay a fixed 
jamma of Rs. 4310 of which the sum of Rs. 4300 was des- 
cribed as famma^ Rs. 5 as selami towji and Rs. 5 as tehwari 
dasuhra^ held, that the stipulation for the payment of selami 
and tehwari was not a stipulation or reservation for the 
payment of arbitrary or indefinite cesses but was a definite 
clause in the engagement between the parties which should 
be maintained and given effect to. (18 C. L. J. 83) Collec- 
tion charges to be paid by a tenant are not ab^abs’and may 
be recovered if they are certain and definite in their nature 
and form part of the consideration for the lease ^8 Cal. 730). 
Whe;i in ^putni kabuliyat there was the following clause 
•‘According to the practice prevailing in the pargana, we 
shall annually pay the collection charges at the rate of 2 
annas per rupee along with the instalments of the annual 
rent,’* Garth, C. J. in delivering judgment said as follows : 
"We believe that agreements of this kind are by no means 
unusual, and if they are certain and definite in their nature, 
and form part of the consideration for the lease, there is na 
reason why they should not be enforced** (31 Cal. 834). 
•'Abwabs, as I understand themt are cesses which a raiyat 
is compelled to p£^y to the Zemindar in excess of his rent. 
If the Zemindar demands a cess over and above the original 
rent, and the raiyat consents and contracts to pay it, ,then 

r 
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this demand and the old rent form a ne.v rent fawfully « . 
claimable under the contract.*’ {Per Ainsley J. in 22 W.* R. 

12). Where certain sums were claimed as iehwari and 
selami^ held that the sdme were recoverable and not obwabs 
if] as much as they were specific sums which the tenants 
had agreed to pay to the landlord and the payment of these 
items, no less than the payment of tHe jama itself formed 
part of the consideration upon which the tenancy was 
created. (1; Cal. 828). But this case fias been over-ruled 
by the case of Radha Prasad v. Bal Kowar^ 17 Cal, 726; F. 

B. where it has been held that no imposition under any 
name whatever shall be recovered from the tenant for or in 
respect of the occupation of the tenure of the land beyond 
the sum which has been hxed for rent, whether that sum has 
been fixed by agreement or by judicial determination be- 
tween the landlord and the tenant. Where the jama in a 
lease was mentioned as Rs. 360 and then there was an addi- 
tional item under the heading of '‘price of presents and un- 
paid labour” amounting to Rs. 17-4 ans. and these two sums 
as amounting to Rs. 377-4 ans. were put under the heading 
of ‘Total rent” and in regard to the sum of Rs. 17-4 ans, 
the Kabuliyat provided : ‘'Besides I shall, every year at the 
time of the Saradiya Puja, give you 4 castrated goats as 
presents and shall supply yhu labour without wages for 5 
days, which if I fail to do I shall have no objection to your 
realising the sum of Rs. 17-4 ans, as price of the said pre- 
sents and labour in addition to the amount of rent.” Held 
that the sum of Rs. 17-4 was an abwab. (16 C. J. 225) When 
throughout the lease, the yearly rent was described as 
Rs. 252-6 ans. assessed at the rate of Rs. 3-4 a bigha 
upon the area demised, and at the end of the lease in a 
clause entirely distinct, provision was made for delivery of 
four cart loads of buck, valued at Rs. 5 per cart load and 
this additional sum of Rs. 20 was not*expressly or by implica- 
tion made part of the rent, held that the claim for the value 
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« of the buck tras in the nature of an abwab. (i6 C. L. J. 296) . 
A stipulation in a kabuliyat to deliver two goats or to pay 
Rs. 4 as price thereof in addition to the rent stipulated 
to be paid in a previous paragraph of rke lease was 
held to be an abwab (12 C. W. N. 175). In ^ m'jka- 
rari lease, executed before the B. T. Act came into 
operation, there was an agreement to pay a certain sum as 
rent and a certain additional sum as Zemindari selami^ holi^ 
etc., expenses which Utter were found to be arbitrary and 
extra charges imposed on the tenants on account of work 
done in the Zemindari sl\erista and for other purposes ; held 
that the additional sum was an illegal cess. (13 C. L. J. 
148'. When a durfiutni stipulated the payment of Rs. 
1009 as rent and Rs. i o annnually in the event of default in 
supplying the landlord with a certain quantity of molasses, 
held that the sum of Rs. 10 was not a part of the rent but it 
was a mere personal covenant by the lessee. (7 C. W. N. 
203). Where a non-transferabls occupancy holding was sold 
and the landlord recognised the transferee as a tenant with- 
out any payment of selami on consideration of the transferee 
agreeing to pay an increase of rent, held that the increase 
of rent stipulated was not an abwab. (39 Cal. 653). Where 
the sum of Rs. 14 was mentioned as rent, Rs. 2 and odd as 
cess, and a stipulation for delivery of bhet (present) on Sara- 
diya Piija day of a goat and forty pieces of sugarcane, (the 
value of these two items being Rs. 3 and odd), and in the 
kistibandi of the palta the whole sum of Rs. 19 and odd 
made up of the various items mentioned above were treated 
as the total rent and was payable in different instalments. 
heldXhnX. the whole sum of Rs. 19 and odd was rent, and no 
part of it was an abwab. (25 C. W. N. 72 notes). Where 
in a Kabuliyat rent was fixed at a certain rate per kani of 
land and a further sum was mentioned as payable on 
account of improvement of ddh and bher expenses and the 
whole sum was put down as rent total, it was held that the 
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sum specified for dak and bhet expenses formed part of the 
rent payable for the land and did not constitute an ahwab 
within the meaning of S. 74 B. T. Act. (51 Cal. 643). 
Real abwabs are pa};ments or deliveries, sometimes fixed 
and cusi^mary and sometimes arbitrary and uncertain, 
which were not agreed upon between the parties as consi- 
deration for the use and occupation of the land. Where the 
intention of the parties as stated in the kabuliyat was that 
the total rental of a jote would be Rs» 106-1-6 made up of 
Rs. 97-8 annas in cash, two he-goats to be delivered at the 
time of the Puja or their price Rs. 2-8 annas and Rs. 6-1-6 
as cesses, it was held that the anhual rental was Rs. 100 
and cc33es Rs. 6-1-6 as mentioned in the kabuliyat. There 
is nothing in the law prohibiting a stipulation that two he*> 
goats are to be delivered as part of the consideration for 
use and occupation' of the land. (54 Cal. 799). In 32 C. W. 
N. 260P. C.*it has been held that stipulation to pay 
embankment cess, costs of acquittance, ifasahnfii and 
chaitnuvami farmaish, tika^ bheli, gurubheii^ batchhapi, 
jangla im navisi^ katiari^ dewani dastur muhal uprohiti 
in a lease totalled up into an annual jama along with 
ntulguzati and road cess are not abWiAbs, A contract to do 
begar ( gratuitous work ) for a certain number of days in a 
ycKT in lieu of rent \s not illpgal as being against public 
policy nor is it illegal for being indefinite and arbitrary 
under S. 3 of the Bengal Regulation of 1812. (A. I. R. 1929. 
Cal. 224 ). 

2. Penalty for exaction by landlord from 
tenant of sum in excess of the rent payable.— 

Every tenant from whom ( except under any special 
enactment for the time being in force ) any sum of 
money or any portion of the produce of his land is 
exacted by his landlord in excess of the rent or road cess 
or public works cess or interest lawfully payable, may, 
subject to the second proviso to sub-sec. (2) of S. 74, 
within 6 months from the date of*the exaction, institute 
a suit to recover from the landlord, in addition to the 
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amount or value of what is so exacted, such sum by way 
of ^penalty as the Court thinks fit, not exceeding Rs. 
200 ; when double the* amount or value of what is so 
exacted exceeds Rs 200— not exceeding dodble that 
amount or value. ( S. 75 ) 

CHAPTER XI. -Non-accrual of occupancy 
and non-occupancy rights, and Record of 
proprietor’s private lands. (Ss. 116-120). 

1. Saving as to certain lands— ^Nothing in 
Chapter V shall confer a right of occupancy in and no 
thing in Chapter V I shall apply to lands acquiied under 
the Land Acquisition Act, 1894, for the Government or 
for any local Authority or for a Railway Company, or 
lands belonging to the Government within a cantonment, 
whiU such lands remained the property of the Government^ 
or of any local Authority or Railway Company or lands 
, owned by the Government or by any local authority which 
are used for any public work, such as a road, cannalor 
embankment or are required for the repair or rnainten' 
ance of the same* or to a proprieloi^ s\ private lands kniiwn 
as khamar, nij^ nij jotey ziraty nif sir, or khamaty where 
any such land is held under a lease for a term of years or 
under a lease from year to year (S. 1 16). 

Chapter V. — This Chapter deals with the acquisiiion 
and the incidents of occupancy^ right. 

Chapter VI. — This Chapter deals with the rights aud 
liabilities of non-occupancy* raiyats. 

* The words '*or lands owned by the Government same** 

have been inserted by the B, T, Amendment Act, 1928. The 
object of the amendment has been thus explained in the Notes on 
Clauses ; — “It was resolved at a conference of District B(3ards, held 
in 1919, that tenants of any roadside lands should not be allowed 
ti^ acquire occupancy rights in them. This clause therefore provides 
for an extension of S. 1 16 to such and similar lands.’, 

+ This Chapter does not apply to a tenuremkolder^s private 
lands, but it applies only to a proprietor's private lands. But the 
old law (Act VIII of 1869, B. C., Sec. 6 ) excepted from the ac- 
quisition of occupancy right, land belon^ng to the proprietors of 
the estate or tenu»‘e. 
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Propi^etor'8 private lands,— The object of this aojuirf^ by 

, . - . . , . , . . , ^ .t. raiyat in hold- 

section IS to exclifde the proprtetof^s private lands from the directly 

operation of Chapters V and VI, provided the proprietor h&s held by them 

taken the {Srecaution indicated by the concluding words of Zcndndar in 

the section^rfar, where ^ any such land is held under a lease the Zemindar’s 

for a term of years or from year to year^ There is nothing 

per se in the fact of a land being Nijjote which prevents a within hi? 

cultivator from acquiring rights of occupancy in it ; it is so 

only where such lands have been let by the Zemindar on a what do you 

lease for a term of years or year by year that the right of understand by 
. » ' • ^ j, ^ xxT n khamar lands? 

occupancy cannot be acquired in such lands (25 W. R. i&i). ^ ^ 

The acquisition of occupancy or nop-occupancy right by a piece of 

tenant in an alleged khamar land cannot be prevented 

unless the landlord proves that when the holding was first lease for a 

created it was held under a lease for a term of years or from 

year to year , to B whc» 

The provisions of Chapters V and VI are not inapplicable culti- 

vates the land 

to all tenancies in proprietor’s private lands ; they do not for 13 years, 
apply only when it is proved that the land is held under a Thelea.?e of A 
lease for a term of years or under a lease from year to year nates. The 
<5 C.L.J. 181). In such cases, it is immaterial whether the landlord 
lands are held by a ticcadar, to whom the proprietor has let A'hefd^Tin^ 
it out or by a raiyat under the ticcadar ; a person who is a .suit to turn 

brought on the land by a lessee for a term under the , 

. j Discuss the 

proprietor, ceases to have any right in the land on nie right of the 

expiry of the term. Thus where eirat lands of a proprietor 

were sub-let to a tenure-holder for term of years and a 1917 (b>. 

raiyat held under the latter and not directly under the Can a raiyat 

proprietor, held that the lands were excluded from the 

operation, of Chapter V so far as it conferred a right of pancy in a 

occupancy, and also from the operation of Chapter VI. (3 ? 

C. W. N. 336, 26 Cal. 546). The case of Binod v. ICalu* If so, where ? 

(20 Cal. 708) was thus distinguished by their Lordships, * 9 i 9 (a)* 

Banerjee and Rampini, JJ. ‘Tt was argued upon the 

■ ' ' - ■ f 

Vide p. 32 supra. 
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authorit;y of Benod v. Kalu that the mere fact of the title of 
the person who inducts a raiyat upon any land ceasing or 
being non-existent, would not be sufficient to show that the 

f’ 

raiyat’s title ceased or did not exist. We are of opinion that 
that case can have no application to a case like the* present. 
The ground for the decision in that case was, as stated in the 
judgment of the learned Chief Justice, that the only right 
of the person who has obtained possession of the Zemindar i 
is to the rent payable for the land and not to obtain khas 
possession of the land itself unless he can do so under the 
provisions of the Bengal Tenancy Act ; and that ground is 
not applicable to lands protected by See. ii6, the 

primary character of such lands being that the proprietor is 
entitled to be in khas possession of them and no raiyat can 
acquire any occupancy or non-occupancy right in them.** 

Proprietor's. — The right to have khamar land belongs 
only to the proprietors. Tenure-holders or ijaradars have 
no such right. Proprietors cannot now add to the area of 
their khamar land and all land is to be presumed to be 
raiyati ( in which occupancy rights can accrue ) till the 
contrary is proved. Tenants of khamar lands have neither 
the occupancy rights nor non-occupancy rights. But with the 
exception of the provision of Chapters V and VI, the other 
provi'.ions of the Act, so far as .they are applicable, will apply 
to them. 

Khamar.— “The word khamar refers to any parcel of 
land, whether cultivated or uncultivated, belonging to the 
Zemindar and which the Zemindar choses to keep in his own 
possession. Every piece of land which the Zemindar keeps 
under his own special control, would be khamar land within 
the meaning of the Section.** ( Per Glover, J., in HurUh v, 
Gungadhar^ 25 W. R. 181, ). 

Oziiae. — In a suit for ejectment brought against a tenant 
by a landlord, the onus Irs in the first place on the landlord to 
prove either that the land is zirat or any other title on. 
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which he claims to be entitled to eject to the tenant. If 
such a title is made out, it will then be for the tenant ^to 
prove his title in order to save thenr/self from ejectment. (13 
C. W. N. 661, 664). 

The st?4tu8 of settled raiyat can be acquired in 
proprietor's private lands “It seems that a tenant 
may acquire the status of a settled /aiyat in proprietor's 
private lands although he cannot acquire a light of occu- 
pancy ; for this section only says that nothing in Chapter V 
shall confer a fi<^kt of occupancy in a proprietor's private 
lauds. By occupation of land in the manner provided by 
Sec. 20, a raiyat becomes a settled raiyat of the village and as 
such '*'''juires a right of occupancy in all land lor the time 
being held by him as a raiyat in th^ t village. By sec. 116 
he is no doubt debarred from acquiring a of occupancy 
in a proprietor's private land but that does not prevent him 
from acquiring the status of a settled raiyat and thus 
acquiring a right of occupancy in the other lands ( if any ) 
held by him in the village as a raiyat.*' ( Sen’s B. T. Act 
p. 792, New Edition ). 

2. Record of proprietor’s private land — (i) of 

The Local Government may from time to time make an 
order directing a Revenue Officer to make a survey and veyaml^ 
record of all the lands in a specified local area which record of 
are a proprietor's private lands within the meaning of proprietor *s 
S. ti6 (S. 1 1 7), lands. 

Power of 

(2) In the case of any land alleged to be a pro- Revenue 
[)rietor's private land, on the application of the proprietor Officer to nv 
or of any tenant of the land, and on his depositing the cord private 
retpiired amount for expenses, a Revenue Officer may, |jatfon*of 
subjec*^ 19, and in accordance with, rules made in this Jirlctor or ^ 
behalf by the Local Government ascertain and record tenant, 
whether the land is or is not a proprietor's private land. 

(S. 1 18). 

(3) Procedure for recording private land : When a 
Revenue officer proceeds under S. 117 or 118 the 
provisions of Secs, 103A, 103B, i<i6, 107, 108, 109 and 
S. 115 C shall apply. (S. 119). 
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Note-^Sec. 1 19 renders it clear that the same procedure 
is to be adopted, whether action be taken under Sec, 1 17 or 
S. 1 1 8, (30 Cal. 239). 


What are the 
rules for the 
determination 


of a proprie- 
tor’s private 
land ? 

?, T.. 1903. 


3- Rules for determinaticn of proprietor’s 
private lands. --(r) The Revenue Officer shall record 
as a proprietor’s private land — (a) land which is proved 
to have been cultivated as khamar^ zirat, sir, nijy nij-jote 
or khamat by the proprietor himself with his own stock 
or by his own servants or by hired labour for 1 2 conti 
nuous years imme'diately before the [)assing of this Act 
an4 (b) cultivated land which is recognised by village- 
usage as proprietor’s khamai^ zirat^ sir, nij, nij jote or 
khamat. 


{2) In determining whether any other land ought 
to be recorded as a proprietor’s private land, the Officer 
shall have regard to local custom, and to the (luestion 
whether the land was before the 2nd of March, 1883, 
specifically let as proprietor’s private land, and to any 
other evidence that may be produced, but shall presume 
that a land is not a proprietor’s private land until the con- 
trary is shown. 

(2-A) Notwithstanding anything contained in any 
agreement or compromise, or in any decree which is 
])r()ved to his satisfaction to have been obtained by col- 
lusion or fraud, a Revenue Officer shall not record any 
land as a proprietor’s private land, unless it is proved to 
be such by satisfactory evidence. 

(3) If any question arises in a civil Court as to 
whether land is or is not a proprietor’s private land, the 
Court shall have regard to the rules laid down above for 
the guidance of Revenue-officers (S. 120 ). 


CHAPTER XIV. — Sale for arrears under 
decree ( Ss. 1S9-177 ). 

Under 8. 65 a permanent tenure, a holding at fixed rate 
an occupancy holding <and a holding of an under-raiyat with 
right of occupancy {see new S. 48G) are liable to sale in 



SALE FOR ARREARS UNDER DECREE. 


235 


execution of a decree for arrears of rent * thereof. . The 


provisions of this Chapter deal with the law relating to such 
sales. Thcv do not, however, affect any enactment relating 
to put Hi tenures in so^ far as it relates to those tenures. 
Pulni tenure, therefore, remains saleable without decree 
tinder the special procedure laid down in the Putni Regula- 
tions. - 


The provisions of the Chapter do not applj^ to lands held 
by an under-raiyal without right of occupJincy (i6 C. L. J. 
539) but it applies to the sale of a non-occupancy holding 
for its own arrears. (14C. VV, N. 341). 


The provisions of this Chapter api^y only to sale ’n exe- 
. ution 01 a decree for arrears of rent, provided tha: the suit 
has be brought — (.;) by a sole landlord, { 5 ) by the entire body 
of landlords.or (c) by one or more co-sbarers in respect of his 
^hare in a tenure or holding making all the remaining co-shar- 
ers parties defendants to the suit and claiming that relief be 
granted to him in respect of his share of the rent against 
the entire tenure or holding (S. 148- A) When a co-sharer 
landlord, who has the right to recover his share of the rent 
separately, brings a suit for the share of the rent due to 
him alone but does not frame the suit as one under S.148-A, 
the decree obtained is a meie money-decree and the te- 


A, H and C 
respectivfl y 
own 12 as 
2as. and 2 as. 
of a /cmindari 
.ind D i*; the 
putnidar. A 
brings a suit 
utidei tht? 
Bengal Tea- 
cincy Act to 
recover the 
whole rent of 
the tenure 
against D, 
joining B and 
C as 00-defen- 


nure or holding cannot be sold in, execution of it whether the dants so as to 
other co-sharers are made parties defendants or nat. (r6 C.L. sale^ 

J. 379) On the other hand, when a co-sharer landlord the tenure 


brings a suit for his share of the rent by making itself, 

Is SUCll A 

the other co-sharers parties defendants and the suit is main- 
framed as one under S. I48-A, the decree will be a rent- tainablo ? 
decree as cdnremplated by this chapter. A co-sharer land- 
lord may, however, bring h suit for the w/iole rent of the difference if 
tenure or holding making his co-sharers, who refuse to join 
- - - the changes 

* The term “arrears” and '‘arrears of rent** include interest 
decreed under Sec. 67 or damages awarded in lieu of interest under 
Sec. 68, Sub-sec. (i). See S. 1(1 (3). 
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B« T. Act ^ him as pUintifTs, parties-defendants in the suit. Such a suit 
B 1910(b) treated as one by the entire body of the landlords 

19{2 (h). and the decree made in ‘the suit will carry with it all the 
incidents attaching to a rent-decree ^ ( 35 Cal. 33! P. C. ; 14 
C. L. J. 373 ; 3 C.W. N. 386) See notes under S.«65 ante. 

1. General powers of purchasers as to 
avoidance of incumbrances* — (i) Where a tenure 
or holding is sold in execution of a decree for arrears of 
rent due in respect thereof, the purchaser shall take it 
subject to the “protected interests” but with power to 
annul the “incumbrances** as defined in this chapter. 

Provided as follows *• — (a) a registered and notified 
incumbrance within the meaning of this chapter shall not 
be so annulled except in the case hereinafter mentioned 
in that behalf ; {b) the power to annul shall be exercise- 
able only in manner by this chapter directed. 

(2) Notwithstanding anything contained in the 
Code of Civil Procedure, 1908, whenever a tenure or 
holding is sold in execution of a decree for arrears of 
rent and the sale is confirmed, the purchase shall take 
effect from the date of the confirmation of the sale (S. 
« 59 )- 

Note. — The old section has been renumbered as Sub-sec. 
(1) and Sub-sec. (2) has been newly inserted by B. T. 
Amendment Adt, 1928 so as to make it clear that the title 
of the purchaser of a tenure? or holding in a sale in execu- 
tion of a rent-decree takes effect from the date of the con- 
firmation of the sale in conformity with S. 169 (i) ic). Under 
S. 65 of the Civil Procedure Code, 1908 the title in the 
property sold vests in the purchaser from the date of the 
sale and not from the date of the confirmation of the sale. 
Prior to the enactment of S. 159 (2) by Act IV of 1928, the 
title of a purchaser at a rent-sale under the B. T. Act also 


* Compare the rights of a purchaser at the Revenue-sale and 
Putni sale. Vide 37, 52 and 54 of the Bengal Land 

Revenue. Sales Act (XI of 1859) and Sec. 11 of the Putni Regula- 
tion (Keg. VIII of 1859). Vide Appendix. 

t 
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vested from the date of the sale ( vide 18 C. W. N. * 136 ; 
’() C. W. N. 51 1) See Notes under S. 65 ante. In order to 
determine whether an execution purer aser has acquired 
rights under S. <»I59, thfe test to be applied is two-fold; 
namely, whether a tenure ( or holding ) has been sold ; 
and secondly, whether the decree in execution whereof the 
sale has taken place is a decree for arre^irs due in respect 
of that tenure ( or holding ) : 19 C. L. J 324, For what is 
or is not a decree for rent see Notes uhder S. 65 ante. 
For meaning of “Protected interests" — Sec S. 160 infra, 
and for meaning of ‘'Incumbrance** and ‘‘Registered and noti- 
ned incumbrance'*— See S. 161 infra. 


2. Protected interests— The following 
“protected interests** within the meaning of 
Chapter : — 


are What arc the 
this 

purchaser at .t. 
Court sale 


(a) Any under-tenure existing from the time of the ^ecreV?”^ 

Permanent Settlement. B.L. 1913(a), 

(b) Any under-tenure recognised by the settlement 
proceedings of any <Hirrent temporary settlement as a “protected 
tenure at a rent fixed for the period of that settlement. interests’* as 

contemplated 

{c) Any lease of land whereon dwelling-houses, by the B, T. 
manufactories or other permanent buildings have been Act ? What 
erected, or permanent gardens, plantations, tanks, canals, 
places of worship, or burning or burying grounds have 
been made. such imere.. 


Note. — With this clause should be read clause 4 of Sec. 


under the 
Act ? B. L- 


167 of this Act which provides that when a tenure dr hold- 19*0 (a), 
mg IS sold in execution of a decree or a certificate signed *«pTOtected 
under the Bengal Public Demands Recovery »Act, 1913, for interests * as 
arrears due in respect thereof, and there is on the tenure or 
holding a protected interest of the kjnd specified in Sec. C^n a pur- 
160, clause (c), the purchaser may, if he has power under chaser at a 
this chapter or that Act to avoid </// incumbrances (see Sec. iion of a rent- 
165), sue to enhance the rent of the land which is the subject decree avoid 
of, the protected interest unless it has been held for a teroi 
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exceeding 12 years at a fixed rent equal to the rent of a good 
arable land. 

This clause corresponds to the fourth exception to Sec, 
37 of Act XI of 1859. In a case linger Sec? 37,^ Act XI of 
1859 it was that "the benefit of the fourth exception 
must be limited to improvements effected donafide, and to 
fermattent buildings [a tin-shed is not a permanent building 
(30 Cal. 498 j] erected, before the revenue sale and should 
not be conceded to anything subsequently constructed or 
^hich appears to have been constructed merely for the 
purpose of defeating ..the rights of the auction- purchaser. 
Subject to this reservation, it does not matter whether the 
improvements have been effected by the present holder or 
by some previous occupier** : As^ar AH v. Asm at Alt fS 
Cal. iioatp. 112). Leases of lands which may not have 
been expressly leased for the purpose of making gardens 
( etc ) tbereoni but on which gardens (etc.) have subsequent- 
ly been made are under Act XI of 1859, S. 37 (4) protected 
from avo'rdance by an auction-purchaser at a revenue sale. 
( 12 Cal. 327 ) The word ’‘plantation** is one of wide signi- 
ficance and would include an assemblage of growing plants 
of any kind that have been planted. Thus a borof ( betel 
plantation ) was held to be a plantation and consequently 
protected, ( 18 C. L. J. 176 ) The 4th Exception to S. 37 
of the Revenue Sale Law must be limited only to such 
portions of land as are covered by buildings, tanks etc. and 
cannot be extended to cover those lands included in the lease 
on which buildings and tanks etc. have not been constructed. 
(12 C. W. N. 1029.) 


A i& a raivat 
at fixed rate 
of rent under 
B, a tenure- 
holder and 
has been in 
coiitinuot\s 


{d) Any right of occupancy, 

Under-raiyat with right of occupancy— The 
interest of an under-raiyat having a right of occupancy in 
his holding is not a protected interest under cl, (d) of S. 160. 
Sit new S. 48 G (3). The interest of the under-raiyat 
having a right of occupancy who has erected a dwelling 
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house or excavated tanks etc. seems to be a protected 
interest under J. (c) of S. i6o so far as the house or tahks 
etc. are cbncerned. Chapter XIV has been made applicable 
to under-raiyais with rfght of occupancy. See S. 48G, Sub- 
sec. (2). Cl. (iii). 

(e) The right of u non-occupancy raiyat to hold for 
5 years at a rent fixed under CJhap. VT by a Court 
or under Chap X by a Revenue officer ; 

(/) Any right conferred on an occupancy raiyat to 
hold at a rent which was a fair and reasonable rer/t at 
the lime the right was conferred ; 

Note. — Clauses (d) and (f) read together would show 
that the right of occupancy is protected merely, but the 
amount of rent is not protected if it was originally unfair. 
So if the rent of an occupancy raiyat was originally unfair 
or unreasonable, the rent is liable to be revised and a suit 
may be brought for assessment of fair rent. According to the 
provisions of S. 27 the burden of proof is upon the landlord 
to prove that the rent is unfair. (Sen's B. T. Act, new 7th 
Ed. 953). 

(/) The right of a raiyat at fixed rates to hold at 
the fixed rent or rate of rent ; and 

Note. — This clause has^ been inserted by Act IV of 
1928. It has rendered obso lete. those cases v. 

Surendra (13 C. W. N. 1025) where it was held that the 
interest' of a raiyat at fixed rate is not a protected interest. A 
raiyat holding land to which Secs. 20 and 21 apply, at a fixed 
rent for more than 12 years acquires a right of occupancy 
and has*a "protected interest" within the meaning of S. 160 
{Sarbeswar v. Bejoychand^ 49 Cal. 280). Similarly the right 
ofanoccupany raiyat who subsequently acquires the right 
to hold at fixed rent continues to be a protected interest. 
($4 Cal. 681). See new cl. (c) to S.^ 18 supta. 

Any right or interest which the landlord at 
whose instance the tenure or holding is sold or his prede- 


possession for 
over I a years. 
C purchases 
the tenure 
and serves a 
notice under 
sec. 167 of 
the B. T. Act 
to annul the 
lease in 
favour of A. 

A claims his 
interest^ a 
“protected 
interest*’ as 
he is a raiyat, 
though at a 
fixed rate and 
he has acquir- 
ed an occu- 
pancy right. 

Is A liable b; 
be ejected ? 

B. L. 
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cessor* in title, has expressly and in writing given the 
tenant for the time being permission to create.* (S. i6o) 

Note. — Protected interests are ^Iways sa^e and no hand 
can be laid on them by the purchaser. Registered and 
notified incumbrances on a tenure or holding at fixed tate 
are ordinarily protected and a tenure or holding at fixed rate 
so incumbered will be sold at the first instance subject to 
the registered and, notified incumbraces. f An incumbrance 
not registered or registered but not notified, is not protected 
in any case and the purchaser is entitled to annul it. There 
are now altogether 8 classes of protected interests. Protected 
interests are not affected by a sale held under the B. T. 
Act. So a person asserting that he has a protected interest is 
not a person whose interest is affected by the sale and has 

* E, G. whore the deed contained the following clause “I give 
you a right to alienate the land at pleasure by gift and sale and 
to grant se-putni by settlements of your own interest/* it was tietti 
that a se^putipi created was a protected interest under this clause 
and not liable to be annulled. (24 C, L. J, 180), 

t There is a great distinction in this respect beween an occu- 
pancy holding anfl a hv>lding at fixeil rate or a tenure. When an 
occupancy holding is advertised for sale it is at the very first ins- 
tance put up to auction for sale with power to avoid all incum- 
brances ami the [lurcbaser may (in the manner specified in S. 167) 
annul any incumbrances on the holding. But where a tenure or a 
holding at fixed rate is advertised to sale, it is first put up to auc- 
tion for sale subject to registered and notified incumbrances^ and if 
the bidding reaches a sum sufficient to liquidate the amount of the 
decree and costs (incUiding the costs of sale), the tenure or holding 
shall be sold subject to such incumbrances and the purchaser may 
annul (in the manner specified in Sec. 1^7) any incumbrances on 
the holding or tenure excepting those that are registered and 
notified. (S. 164.) But if the bidding does not reach a, sum suffi- 
cient to liquidate the decretal amount with costs and if the decree- 
holder thereupon desires that the tenute or holding be Sold with 
power to avoid alt incumbrances, the sale shall be adjourned and 
a fresh proclamation shall be issued announcing that the tenure or 
holding will be put up to auction and sold with power to avoid all 
incumbrances upon a future day, noi less than 15, or more than 
30, days from the datl of the postponement and upon that day, 
the tenure or holding shall be sold' with poWer to avoid all incum- 
brances. (S. 165). , 


i 
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no locus standi to apply for setting aside the sale upder O. 
2f,R. 90, C. P. C. (86 1 . C. 575 )- 

“With power to annul the inoumbrance.**— A sale 
purporting to be under this Chapter does not ipso facto 
cancel the incumbrances. Such incumbrances are only void- 
able and not ipso facto void and they have to be annulled 
according to the procedure laid down i® Sec. 167 of this Act. 
(24 Cal. 746 ; 21 C. L. J. 265). The annulment of a higher 
interest necessarily annuls subordinate tinterests. A pur* 
chases a putni tenure at a sale in execution of a decree 
for arrears of tent free from all encumbrances. A annuls a 
durputni tenure by a notice iindel* S. 167. The sc^putni 
tenure as well as the right of B who acquired a title by 
adverse possession against the durputnidar is necessarily 
annulled and no separate notice is necessary. (14 C. W. 

352 ; 25 C. W. N. 106 ) 


3. Meaning of * Encumbrance * and *'re- 
gistered and notified incumbrance” \—For the 
purposes of this chapter^ 

(a) the term ^Encumbrance'’ used with n rence 
to a tenancy, means any Hem spb-tcnancy, easement or 
other right or interest created by the tenant on his tenure 
or holding or in limitation of his own interest therein 
and not being a “protected interest*’ as defined in 
S. 160. • 

Note. — Whatever may be the nature of the particular 
incumbrance, it must be the creation of the tenant. So a 
mortgage created by the operation of Sec. 171 of this Act in 
favour of a person who pays the decretal amount and saves 
a tenure or holding from sale is not an **incumbrance** 
within the meaning of Sec. 161 and as such cannot be 
annulled by a purchaser at a tale held in execution of a 
decree for arrears of rent under the provisions of this 
chapter. (Pashupati v, Narayan^ 24 Cal. 537 ). 

. An interest not directly created by the tenant but allowed 
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to grow up by his sufferance or negligence e an interest 
created by adverse possession ( against the tenant ) is an 
incumbrannce and must be annulled by a notice under 
S. 167. ( 35 C. L J. 36). 

The term “registerad and notified in 
cumbrance,*’ used with reference to a tenure or 
holding sold or liil?lc to sale in execution of a decree for 
an arrear of rent due in respect the eof, means an incum- 
brance I ly a registered- instrument, of which a copy has, 
not less than 3 months before the.iccriiil of th : arrenr, 
been served on the landlord. 

{c) 'I'he terms ‘‘arrci's ’ and arrears of rent’^ shall 
be deemed to include interest dettreed under S. by or 
damages awarded in lieu crf interest under sub-sec (r) 
of 68 (S. 1 61). 

Notification of incumbrance to landlord.— Every 
otticcr who has, whether before or aftei the pa.ssing of this 
Act, regi.stered an instrument executed by a tenant of a 
tenure or holding, and creating an inciimbi nncc on the tenure 
or holding, -shall, at the !e(|ucst of the tenant or of the pei- 
son in whose favour the incuinbiance is created, and on 
payment by him of the fixed fee, notify the incumbrance to 
the landlord by causing a copy of the instrument to be 
served on him in the presnibccl manner. (S. 176.) 

Kegist ration of instruments executed before 
the passing of the Act.-— Notwithstanding anything con- 
tairied in part IV of the Indian Registration Act, 1877, an 
in-triiment creating an incumbrance upon any tenure 01 
holding which has been exe<'Uted before the commencement 
of this Act and is not reLjuired by Sec. 17 of the said Regis- 
tration Act to be regibtercd.shall be accepted for registration 
under that Act if it is presented for that purpose to the pro- 
per oiTicer within one year from the commencement ot this 
Act. (S;'i75). 

Power to creatfce incumbranceB hot extended.— 

Nothing contained in .this ibapter shall be deemed to enable 
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a person to create an incumbrance which he could not other- • ■ 

^\ise lawfully create. (S. 177.) 

4 AppUcation for sale of tenure or holding. Give .1 brief 
— When a decree has been passed f an arre ir of rent summary 
due for a tenure of holding and the decree-ho der applies 
under Rule ii (2) of Order XXI C P. C. for the vaKlf 
attachment and sale of the tenure^or holding, he shall 1885 *to bring 
prduce a statement showing the pargatu, otatc and to saU; a 
village in which the land c anprised in the tenure or tenure or a 
holding is situate the yeirK rent p iy?ible for the same 
and the total amount recoverable mider the decree * ^ights^ofa”' 
(S. 162). purchaser at 

5. Combined order of attachment and pro- ^ 

clamation to be issued — ( 1 ) Notw thst inding any- 
thing contained in the (avil Procedure Code, [yo8, when 
the decree-holder makes the apjdication mentioned in 
S. 162 the Court, if it admits the application under rule 
ry of order ji, C •' C and orders execution of ihe 
<lecrce as a[)pliod for, shall issue a combined order of 
attachment and j)roclamation in the prescribed form, f 

(:■) 'Fhe proclamation shill in addition to stating 
and specifying the particulars mentioned in Rule 6) of 
Order 2 r C. P. C., announci (a) in the of a tenutr> 
or a holding of a raiyat at fixed rates -tliat the tenure or 


* “Every person applying under Sue, 162 rif the B. T. Act, 
for the simuUanc*()US attachment artd sale of a tenure or a holding 
of a raiy.it at fixed rates or applying only for the sale of such 
tenure or holding already under ati.irhmon*^, sh.ill in •;neli appli 
cation specify the regi*- 1 1 red ,\ncl notified incuml>rane<'s> subject lo 
whieh the tenure or holding is to be sold, .-ucli sj)e( ifie iiinn sh.all 
be verilieil in the m.inner jjrescrib d by ibe C. l\ Code for the 
verifiiMlion of plaints by the holder of ilv decree in exeeiii ion of 
whieli ill * t' liure or holding is to he sold 01 by some <»ilier person 
(approved uf by the Court) if the Couit be satisfied that he is ac- 
(juainted with the facts mentioned in it.” — High Courts General 
Rules and Circular Order, p. 31, Chap, i, Rule 26 (c). 

t But when one or more co sharer landlords having obtained 
a decree in a suit framed under S. I48-A, apolies or apply the 
exccaiion ol the decree bv the sale of the tenure or hoUling, the 
Court, shall Insforc proceeding, lo sell the tenure or holding, give 
notice of the application for execution to other co sharers. [S. I48-A 
( 7 ) 1 . -^ 4 ; ’ 
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holding will first be put up to auction subject to the 
registered and notified incumbrances^ and will be sold 
subject to those incumbrances if the sum bid is sufficient 
to liquidate the amount of the decree and costs, and 
that otherwise it will, if the decree-holde.* so desire, be 
sold on a subsequent day, of which due notice will be 
given, with power to annul all incumbrances : and [b) 
in the case of an occupancy holding not held at fixed rates 
. — that the holding w 11 he sold with power to annul all 
incumbrances * 

(3) Notwithstanding anything contained in sub- 
rules \i) and (2) of Rule 67 of Order XXI C. P Code, • 
1 908, the proclamation shall he published in the follow- 
ing manner — 

• rt) by heat of drum at some place on or adjacent 
to the land comprised in the tenure or holding 
ordered to be sold and by fixing up a copy 
thereof in a conspicuous place on such I md, 

by affixing a copy thereof in a (M)nspicuous 
place at the court-house of the issuing Court, 

U) by sending in the prescribed form by registered 
post to the judgment debtor a concise statement 
of the order of attachment and proclamation at 
the lime ot the »ssue of the proclamation, and 

(d) in such other manner as may be prescribed : 

Note.— Both Sub-secs, (i) and (3) have been re-drafted. 
The amendment is thus explained in the Notes on Clauses : — 
“'fhe use of a single form for the order of attachment and 
the proclamation of sale of property is proposed in order 
to simplify the procedure for the execution of rent-decrees, 
h is also proposed, in lieu of the present law, which pres- 
cribes a large number of methods of publication of this 
notice, to insert in S 163 three essential methods of adver- 
tising for sale.” 


• The words “not held at fixed rates” have been newly added 
by Act IV 1928 in order that the holding of ralyats at a fixed rate 
who have acquired occiqxincy right might still come within cl, (a) 
and not within cl. (b), now that raiyats at fixed rates may acquire 
occupancy rights under the law>. $s. 18 (1) (c) and 18 (2) ante^ 
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Where a rent-decree is obtained in a suit framed as a 
rent-suit under the provisions of S. i ^8-A, B. T. Act and the 
decree-hoMer takes every step necessary to be taken under 
the Act to ex'icute the decree as a ren^-dccree the mere 
fact that the orders of attachment and sale were not 
issued simultanously as required by S 163 is not a jjround for 
holdin*^ that the sale was not a rent-sale. ( 57 1. (" .^92 ; 
107 I. C. 821). 

(4) Notwithstanding anything contained in Rule 68 
of Order XXT, C- P. C , the sale shall not. without the 
consent in writing of the jiidginent-dehtor, take place 
until the expiration of at least 30 days, ralculated from 
the d’tc m wh'ch the copy of the proclanidtion has been 
fixed up on the land comprised m the tenure or holding 
ordered to be sokL ( 163 ). 

Note. — 'Fhe attachment may be withdrawn if in the mean- 
time the amount of the decree including costs is paid in- 
to Court by the judgment-debtor or any person having in 
the tenure or holding any interest voidable on the sale or if 
the decree-holder makes an application for the 1 elease of the 
tenure or holding on the ground that the ilecree has been 
satisfied out of Court. (S. 170). 

6. Sale of tenure or holding subject to re- 

S 'Btered and notified incumbrances, and effect 
ereof. — When a tenure or holding at fixed rates has 
been advertised for sale under S 163 it shall be put up 
to auction subject to regi'^tered and ncUified incum- 
brances ; and, if the bidding reaches a sum sufficient to 
liquidate the amount of the decree and costs f including 
the costs of sale', the tenure or holding shall be sold 
subject to such incumbrances 

Note.— The object of the provision that the tenure or 
holding is in the first instance to be put up to sale subject 
only to registered and notified incumbrances is to pre- 
vent sham incumbrances being fraudulently set up after 
the sale. 

(2) The purchaser at a sale under this section may, 
in manner provided by Sec. 167, and not otherwise, 
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B. L. ’13 (b). 


anntil itny incumbrance upon the tenure or holding not 
being a registered and notified incumbrance (S. 164). 

f 

Effect of a sale at a price below the ’decretal 
amount. — Where the bidding for a tenure pfi* up,to aution 
under Sec. i6.i did not reach the decretal amount, and the 
property was sold notwithstanding, without any fresh pro- 
clamation of sale under Sec. 165, it was that as the 

sale could not, in the circumstances, be under Sec. 164,*! 
was not a sale iindei the R. T. Act and did not operate to 
transfer more than the title and interest of the judg- 

ment-debtor. rile special and stringent provision of the 
R. '1'. \. 1 elating to sales is part of a public policy intended 
for tlK" benefit of all parties concerned. If the landloid 
wants special results to follow from it iindei the Act, Jie 
must pvocccci strictly in accordance with its piovisions 
[Banhehari v. Khetfif Pai^ 1 6 C- W. N. 259) Rut see Mahen^ 
c/rrj v*. /Vr/;r f 18 C, W. N. 64 mnes) and Nc^wab ^ir Sali- 
mulli V Rahemuddi (20 C. W. N. 1 56) where the contrary 
view has been taken. Wlieie a tenure was sold in execution 
of a decree for rent on the first day fi.Ked [without the fresh 
proclamation provided foi by the second pari of Sub-sec. 
(1) to Sec. 165] tor Rs. 26 only wdiereas the amount of the 
decree was Ks, 291, the lower appellate Court held that the 
pill chaser accjinred only the rights of a purchaser under the 
C. R C. ; it was held in second appeal by Teunon, J. that 
the lower appellate Court had overlooked the provisions of 
Secs. 159, 101 and 184 (2) under which ihe purchaser was 
authorised to annul any incumbrance other that a registered 
and notified incumbrance: (Afahendra v. Lalit,) Where a 
tenure is notified for sale subject to registered and notified 
incumbrances, the sale which takes place operates as one 
under Sec. (i). even though the amount for which it is sold 
does not reach a sum sufficient to liquidate the amount of 
the decree and costs. * (Nawab Sir Salimulla v. Rahemu* 
ddR% ) tThe intention of the Legislature, as can be gathered 
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from Ss. 163-165, is to entitle the decree-holder, if' he so 
desires, to proceed under S. 165 in the event of the sale 
on the fir«t notification not realising a sum sufficient to 
liquidate the any)unt of the decree and costs. 1 1 is not obli- 
gatory upon him, however, in this contingency, to avail him- 
self of the provisions of S. r65 ; he may nevertheless be 
fontent with the sale under S. i6a ; and* if the sale is held 
under that section, the result described the*^*in f(»llows, 
namely, the purchaser becomes entitled tb annul all incum- 
JDiances other than legistcred and notified inciimbran<;es, 
provided he follo^vs the procedure prescribed in S. 167. 
The (onse(|uence of the sale docs not depend iinon the 
imoimt ''f the bid offered by the successful purehaser ; it 
is independant of the value of the bid. It is obvious that 
S. 175 was enacted solely for the benelit of the deciee- 
holder ; if the bid is not suTicient to satisfy his decree and 
t osts, it entitles him to have* the property sold, with powei to 
annul all incumbrance^ ; but it is not obligatory on him to 
adopt this entreme measuie, and he is not in peril if he 
decides not to pursue the special remedy.” ( /3u/ } 

7. Sale of tenure or holding with power to 
avoid all incumbrances and effect thereof — ( 1 ) 

If the bidd nj for a tenure or a holding at fixed rate put 
up to auction under S.164 does not reach a sum sufficient 
to liquidate the amount of the decree and costs as 
aforesaid, and if the decree-holder thereupon desire that 
the tenure or holding be sold with power to avoid all 
incumbrances, the officer holding the .sale shall adjourn 
the sale and make a fresh [)roclaination in accordance 
with the procedure provided in sub-sec. (3) of S. 163, 
announcihg diat the tenure or holding will be put up to 
auction and sold with p)ower to avoid all incumbrances 
upon a future day specified therein;, not less than 15* or 
more than 30 days from the date of the postponement ; 
and upon that day the tenure or holding shall be put 
up to auction and sold with pow^r to avoid a// incum- 
brances. 
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(2) The purchaser at a sale under this section may, 
in 'manner provided by Sec 167, and not otherwise, . 
annul any incumbrance on the tennre or holdinfj.(S. 165) 
Note. — The purchaser contemplated is a purchaser inde- 
pendently of the incumbrancer and when the incumbrancer 
himself purchases the property incumbranced to him, in 
execution of a decree for arrears of rent, it is not necessary 
for him to give notice of annulment of his incumbrance 
under. S. 167. ( 2& Cal. 12 ; 8 C. W. N. 832 ) Contra : 4 C. 

W. *N. 264 where it has been held that where the purchaser 
and the incumbrancer is one and the same person, the 
incumbrance must be annulled in the way as reu aired by 
S. 167. 

8. Sale of occupancy holding with power to 
avoid all incumbrance, and effect thereof ~(ti 
When an ouupancy holdingnoi held at fixed rate# has been 
advertised for sale under S. 63, shall be put up to 
auction and sold with power to avoid all incumbrances. 

(2) rhe purchaser at a sale under this section may, 
in manner provided by S. 167, and not otherwise, annul 
any incumbrance on the holding. (S. 166). 

9 , Power to direct that occupancy -holdinga 
be dealt with under Ss. 159-167 as tenures — (i) 

The Local Govern nient may, by notification in the 
Official Gazette, direct that occupancy holdings or any 
specified class of occu|)ancy- holdings in any local area 
put up for sale in execution of a decree for an arrear of 
rent due on them shall, before being put up with power 
to avoid all incumbrances, be put up to subject to 
registered and notified incumbrances, and may by like 
notification rescind any such direction. ' 

(2) When any such direction remains in force in 
respect of any local area, occupancy-holdings, or as the 
case may be, oc:cupancy*hoidings of the specified class, 


• The words “not held at fixed rate*^ have been inserted by Act* 
IV of 1928 : The amendment is “consequential upon the proposal 
in Cl. 14 (of the B. T. Amendment Bill) to allow a raiyat at fixed? 
rates to acquire i.ho status of a settled raiyat.’* (Notes on Clauses). 
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in that local area, shall, for the puriiose of sale under 
Ss. 159-167 of this Chapter, be treated in all respects as 
if they were tenures. (S. 168). 

Note.-~No notification has yet been published by the 
l.ocal (lOvernment under this section. 

10. Procedure (or annulling incumbrances 
under Ss. 164 166 — (I'l A purchaser havinp; power 
to annul an incumbrance under Ss. 164-16L .u under the 
Liengal Public Demands Recovery Act and desiring to 
annul the same may wiLhin one year from th e date of the 
confirmation o f. the saie^or the date on which he first has 
notice of the incumbrance, whictiever is later, present 
to the Court which [lassed the decree or the rt.vcime- 
officer wiio made the order, as the cave vyay be, for sale 
of the property, an application in wiiting, requesting him 
tc^ serve on the incumbrancer a notice declaring that the 
incumbrance is annulled. 

(2) Every such application must he accompanied 
by such fee for the service of the notice as the Board of 
Revenue may fix in this behalf. 

(3) When an application for service of a notice is 
made in the manner provided by this section, the Court 
or Revenue-officer, as the case may be, shall cause the 
notice to be served ir compliance therewith, and ihe in- 
cumbrance shall be deemed to be annulled from the 
date on which it is so served-* 

Note. — The provisions of this section do not apply un- 
less a sale is held under this chapter. ( i6 C. L. J. 539 ) 
The mode provided by this section in the only mode in 
which purchasers at rent sales may annul incumbrances. 
( 22 Cal. 364 ) Service of notice under this section has the 
effect of annulling an incumbrance ; it is not necessary for 
the purchaser to bring a declaratory suit to have it declared 
that the incumbrance is annulled. (25 Cal. 551 ) Until the 
notice has been properly served under ^this section upon the 
incumbrancer, the incumbrance subsists. It is obligatory 
on .the purchaser to show that the notice has been served 
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in the prescribed manner : The entries in the order-sheet 
thijt notice has been served is not sufficient proof of service. 
(22 C.W.N. 788 ; 7 C. L.J. 262 ; 85 J.C. 790) Notices under 
this section are to be served in the , manner prescribed for 
the service of summons in Order 5 of the C. T. Oode, 1908 
and the procedure laid down therein must be strictly follow- 
ed. ( 33 C. W. N. U7 ; 18 C. W. N. 259 I*. C. ) A peison 
who has purchased property in benami in the name of 
another person is entitled to j'ive notice under this section ; 
the word “purchaser” in this section does not necessarily 
mean a ceniticated purchaser at an execution sale. (55 Cal. 
1070 ) Contra : 21 C. L. j. 65, where it has been held that 
a benamdtif in whose name a sale certiticate is made out is 
the proper person to give a notice under this section lint a 
pnrcha.ser who is a bcnamdar of one of the judgment- 
debtors cannot annul an incumbrance under this section 
(21 C.W.N. 342) 'riie word “purchaser” includes an assignee 
including a lessee from the purchaser. A put chaser at 
a sale held in execution of a decree for arrears of rent is not 
competent fo annul under S. 167 an incumbram e upon the 
property without annulling at the same time a superior in- 
cumbrance directly subordinate to the interest purchased. 

( 14 C. W. N. 352 ) 'rhe annulment of a higher interest 
necessarily annuls the subordinate interests. Thus, when 
the purchaser of a putni tenure at a sale for arrears of rent 
annuls a durputni tenure, a sepatm interest and also 
the right ac<.juired by a third person against the durpatnidar 
by adver.se possession are necessarily annulled and no sepa- 
rate notice is vefjuired to annul the same. ( Ibid ; 25 C. W. 
N. 106) 

(4) Special provisions for protected interests. 

— When a tenure or holding is sold in execution of a 
decree or a certificate signed under the Public Demand 
Recovery Act, 1^13* for arrears due in respect thereof, 
and there is, on the tenure or holding a protected interest 
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uf the kind specified of Sec. ifiu clause (c)^ * the 
purchaser may, if he has power under this Chapter or 
that Act to avoid all iijcumbranaes, sue to enhance the 
rent of tfie land which is the subject of the protected 
interest. On [.roof thit the land is held at a rent which 
was not, at the time the lease was <j;ranted, a fair rent, 
die Court may enhance the rent to such amount as 
appeals to be fair and equitable. '• h^ sub-section shall 
not ajiply to land held for a term exceeding 12 years at 
a fixed rent equal to the rent of good arabj'j lind. ^ 167'. 

Note, — Clause (c) of Sec. 160 protects not only leases 

• 

.^ranted for building or inaruifarluring purposes at a fair rate 
of lent, but also leases of land on whfch buddings etc. have 
been eiected, perhaps without the consent of the landlord 
and icserving it might he, only a nominal rent. It thus 
gives a tenure-holder the pov\er of ci eating leases in favour 
of his relatives and dependants which might absorb the 
whole profits of the tenure and then of putting the tenure 
up U) sale for the purpose of entrapping unwary purchasers. 
To guard against this dangru' the above prosdsion lias been 
made. 


11. Rules for disposal of the sale proceeds*;- 

' i) In disposing of the prorucd.s of a sale under this 
cdiapter other than a sale in execution of a decree in a 
suit instituted under > Lib-sec; ( 1 ' of .S. 148 A, the follow- 
ing rules, (instead of those contained in ^ec 73 C P. C.) 
shall be observed, that is to .say — 

(/i) there shall, first be ])aid to the decree-holder the 
costs incurred by him in bringing the tenure or holding 
to sale i 

(^) there shall, in the next place, be paid to the 
de ree holder, l)ie amount due to him under the decree 
in execution of which the .sale was made ; 


* “Any lease of land whereon dwelling houses, manufactories 
or other permanent buildings have Ijeen erected or permanent gar- 
dens, plantations, tanks, canals, places of worship or burning or 
burying grounds have been made,” 
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(^) if there remains a balance after these sums have 
been paid, there shall be paid to the decree-holder 
therefrom the costs of the appli^j^tion under this section 
and any rent which may have fallen due ‘to h m in 
respect of the tenure or holding betweei' the institution 
of the suit and the date of the confirmation of the sale ; 

(//) the balance (if any) rera.iining after the payment 
of the rent mentioned in clause (c) shall, upon the 
expiration of 2 months from the confirmation of the sale, 
he paid to the judgment-debtor upon h’s applicaction, 
unless the Court for reasons to be recorded in writing 
otherwise directs. 

(2') If the judgment debtor disputes the decreeholder’s 
right to receive any sum on account of rent under clause 
(c), the Court shall determine the dispute and the 
determination shall have the force of a decree. (S. 16 ). 

Note. — Under cl. (c) to Sub-sec. (i) of S. 169 of the 
b, T. Act, the decree-holder landlord is entitled to have 
the surplus sale-proceeds paid to him in discharge of arrears 
of rent due from the date of the institution of the suit to the 
contirmatioi) of the sale, even though on the date of his 
application for such payment, a suit to recover those arreais 
would be time haired. A^t. 2 of Sch. Ill of the 15. T. Act 
provides for suits and not for application of this kind. (21 C. 
b- J- 535 ) Under sub-sec. (2), ihe tenant can, however, dis- 
pute the decree-holder’s right to recover any sum on account 
of rent under Sub-sec, (i ), cl. (c) on the ground of payment 
or satisfaction in any other way. {Ui//} Prior to the inser- 
tion of sub-sec. (2) to S, 159, it was held that under S. 169 
the landlord was entitled to recover rent up to the date of the 
sale merely and not up to confirmation of sale. ( 18 C. W. 
N. 136 ; 20 C. W. N. 511) 

Rent in cl. (c) includes interest. (26 C. W. N. 511 ; 22 C. 
W. N. 323 ) Contra : 12 C. W.N. CXLlv. 

Disposal of proceeds of sale in execution of 
decree in suit under 8. 148-A— (/> In disposing of the 
proceeds of the sale in execution of the decree in a suit 
instituted under sul>sec. (i) of S. 148-A the following rules„ 
i 
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.nstcad of those contained in 73 of the Code of Civil l*roce- 
dure, 1908, shall be observed, — 

« 

(fl) th^e shall first bo paid to’ the decree-holders the 
costs incui red by them in bringing the tenure or 
holciing <0 sale ;* 

there shall in the next place be paid to the decree- 
holders the amount due to them under the decree m 
execution of which the sale was vnadc ; 

{c) if there remains a balance after these sums have 
been paid, there shall be paid |herefrom to the 
decree-holders and to any defendant landlords, who 
have not joined as plaintiflfs, but have made applica- 
tion in this behalf within one month from the date of 
the confirmation of the sale,# any rent which may 
have fallen due to them in respect of the tenure or 
holding between the institution of the suit and the 
date of the confirmation of the sale, in proportion to 
their respective shares in the tenure or holding ; 
Provided that the Court shall issue a notice to the 
judgment-debtor or his pleader, if any, before order- 
ing any such payment ; 

(d) the balance (if any) remaining after the payment of 
the rent mentioned in clause {c) shall, upon the ex- 
piration of two months from the confirmation of the 
sale, he paid to the judgment-debtor on his applica- 
tion unless the Court for reasons to be recorded in 
writing otherwise directs. 

(//) If the judgment-debtor disputes the right of the 
decree-holder or of the co-sharer landlord who has been 
made a party defendant to receive any sum on account of 
rent under clause (^), the court shall determine the dispute 
and the determination shall have the force of a decree. 
{ S. 148-A, Sub-sec. (8) ], 

12. Who may bid at the sale? (t) Not- 
withstanding anything contained in Rule 72, Order 21, 
C P. C. the holder of a decree in execution of which 
a tenure 'Oi holding is sold under this Chapter may, 
without the permission of the Court, bid for or purchase 
the tenure or holding. 

(2) The judgment-debtor shall not bid for or 
purchase a tenure or bolding so sold. 

(3) When judgment-debtor ptircbases by hinus-iH 
'or through another person, a tenure or holding so sold, 


l>cree- holder 
may bid at 
sale ; judg- 
ment-debtor 
may not. 
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How to stay 
sale, 

A tenure i^r 
holding has 
been put up 
to sale at the 
instance of the 
landlord in 
execution of 
the decree for 
rent against 
the tenant. 


the Court may, if it thinks fit, on the apfilieation of the 
decree-holder or any other person interested in the sale, 
by order set aside the sile and the the costs of the 
ap|)lication arifl order that any deficiency of price which 
may happen on the re-sale, and all expanses attending: 
it shall be paid hv the judgment-debtor (S 173.) 

Rule 72, Order, 21 0. P. 0. — declares that “No 
holder of a deciee in execution of which property is sold 
shall without the^ express permission of the Couit, bid foi 
or purchase the property.” Under sub-sec. (i) of Sec. 173, 
B. T. A. the holder of a rent-decree in execution of which 
a tenure or holdin‘4 is sold, may bid for or purchase the 
pi Opel ty without such permission. Ihit under sub-sec. (3) 
the judgment-debtor is debarred from either bidding for or 
pm chasing the property and if he does so, he renders him- 
self liable to the penalty provided for in Sec. 185, 1 . W C. 

Sub-Sec (3). — When the jugdment-debtor purchases 
the property eithei by himself or through another (i. e. 
benami)^ the sale may be set aside on the application of the 
decree- holder or any other person Interested in it. The sale 
is not absolutely voitl^ but only voidable, (7J I C. 709). The 
section leaves it to the di:>crction of the Court to set it aside 
or not as it thinks fit. The proper Court to determine 
w'hether die sale should stand oi fall is the Court that held 
the sale. (: 1 Cal. 554). 

13. Tenure or holding to be released from 
attachment only on pay ent into Court of 
amount of decree with costs or on confession 
of satisfaction by decree holder. — When an order 
I or the sale or a tenure or bolding in cxecuition ot a 
decree for arrears of rent due thereon has been made, 
the tenure or holdifig shill be released from atta hment, 
if before it is knocked down lo th auction purchaser 
the amount i>f the d cree, mcludmg the costs decreed, 
together with the eosu incurred in order tv) the sale, is 
paid into Court, Ar the decree 1 k) I d er makes an applb 
cation for the re ease of the tenure or ho'ding on the 
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uround that the decree has been satisfied out of '‘Jourt persons 

■|S'7»(»n , ■ 

(2) Rules 58 to 63 (both inc’usivc) of Order XXI, 

C. P. Code, HjO shall not apply to a tenure or holding sak- and what 
attaclied ih xeciition of a decree for arrears of rent due steps can they 
thereon. | Sec. 170 (1) ] take for that 

end under 

Note.— Rules Order 21 C. P.-C. relate to claims to B.T. Act ? 

attached propertv and objections to the att-rhuicai theieof rentedy 

. . IS given to 

and their disposal. Krom the provision!, of Sec. 170 (i) it persons \vho.se 
follows that no claims to tenures or holdings attached in exe mteresK are 
ciition of decrees under the Fi T. Act can now be entjaired an impending 
into. When in execution of a dcriee for at 1 ears of vent, the under 
defaulting tenure is attached, no claim under R. 58, (.). 21, 

C. P. C. is maintainable, whether the claim is to the tenure Is the n mody 
or adverse to the tenute ( Mokbul Ahmed v /M.r 

rurreiit, alter 

Maor i C. W. V. 732). See also the Full bench native ui ton- 

case of Amrii J.al v. Nemai Omnd ^ 5 C. W. N. 474. ^ 

An attacliinent of a tenuie or holding in execution when a^tc^^* 

of a deciee ol Gained by a fractional co-shaier for nuic is ad- 

arrears of rent of his separate share is not such an attach- sale\''n*oxeca 

ment as is contemplated by Sec. 170 of the Pengal I'cnancy tinn of a 

Act. A sale in execution of a deciee obtained by a ro-sha. cr 

landlord for his share of the rent ( the suit not bein'? framed rent who an* 

under S. uS-A) does not carny with it the special incidents 

, l^revent the 

attaching to a sale under the M. (. Act ; it, therefore, seems sale taking 

that a claim may he preferred to a tenure attached in exccii- pl'^'ce by 

tion of a decree for arrears of rent obtained by a co-sharer docnital sunT? 

landlord. (36 Cal. 765.) but wheie a decree foi the entire lent 1 ^‘b. 1924(a). 

has been ohtamed by one of several co-sharers bv making tetuirv*or^ 

the others pat ties defendants and IS executed by him alone holding i'l 

and the defaulting tenure is attached, no claim by a third 

person under Rule -58, Order XXI C. P. C. is maintainable, arrear of 

No claim can be preferred to a tenure attached in execution 

of a decree for arrears of rent wh^re the plaintiff was the person havingr 

landlord at the date of the suit and also at the date of the interest 
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therein Toid- 
able upon the 
sale may pay 
into court the 
amoupt requi- 
site to prevent 
the sale.** 
Explain this 
statement and 
give illustra- 
tions, What 
What is the 
meaning of 
the words 
“voidable 
upon the 
sale** ? 

B.L. 1918(b). 


decreq as such a decree may be executed as a rent-decree. 
{Khetra Pal v. Kfitafthamoyn^ 33 Cal. 566 F. B.) 

[Problem. — A obtained a decree for arrears of rent in 
respect of a tenure against B. Subsequently he sold his land- 
lord's interest to C and then applied for execition of the 
rent-decree and the defaulting tenure was attached. There- 
upon D preferred 9 claim to the tenure under the Civil 
Procedure Code on the ground (a) that A had no right to 
bring it to sale ; and (b'* that B also had no interest and he 
was in possession thereof. Discuss the question fi) whether 
the claim is maintainable and (2) whether \ is entitled to 
bring the tenure to skle in execution of his renc-decree 
inspite of his having ceased to be the landlord at the time. 
B. L 1911 (a) See above and notes under Sec. 65.] 

(3) Who can make deposit under this 
section ?— ' he judgment debtor, or any person whose 
interests are affected by the sale, may pay money into 
Court under this section. [S. 1 70 (3)]. 

(4) The withdrawal of the amouut deposited under 
this section or S. 174 by the decree-holder landlord shall 
not operate as an adinission of the transferability of the 
tenure or holding sold in execution of the decree. 

fs.170 (4)] 

“Any person sale,” —The words ‘whose interests are 

affected by the sale** have^ been substituted by Act IV of 
1928 for the words “having in the tenure or holding any 
interest voidable on the sale” occurring in the old section. 
There was at 6rst a conflict of judicial opinion as to the 
meaning of the words “interest voidable on the sale.” The 
conflict was ultimately set at rest by the F. B. decision of the 
Calcutta High Court in 54 Cal. 15 and the special Bench 
decision of the Pat;na High Court in 2 Pat. L. J. 457 where 
it was hehl that the words '^interest voidable on the sale” 
meant an “incumbrance” as defined as by S. 161. Thus under 
the old law it was onl^ the iHGumbrancers who were entitled 
%tD make a deposit under this -sectioii. Under the amended 
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section, the right of deposit to prevent sale has been 
extended to persons whose interests are affected by the sale 
and not rperely to persons whose interests are voidable upon 
the sale. Thy exprossions “persons whose interests are 
affected by the sale” is not limited to j)er?ons whose pro- 
prietory or possessory title is affected by the sale and 
includes persons whose pecuni.ary inteiest is affected by the 
sale. (51 Cal. 495). 

A mortgagee making payments to saVe the mortgaged 
pioperty from being sold in execution of a icnt-decrec .has 
an additional lien on the property for the sums so paid by 
him (31 Cal. 975). See also 30 Cal. 794. 

Procedure ; — On application by the j idgment-debtor 
to deposit money under this section notice should be given 
to the decree-holder ; but if the application it by a .stranger, 
notice should be given to both the judgment-debtor and the 
decree-holder and his right to deposit, if contested, must be 
adjudicated. (i8 C. 1-. J. 142 ; 17 C. W. N. 602). 

14 Rights of person makings deposit under 
Ssc. 170 .-(1) When any person whose interests are 
affected by the sale of a tenire or holding advertised 
for sale under this chapter, or in execution a certifi- 
c fte for arrears of rent due in respect thereof signed 
under the Public Demands Recovery Act, 19 '3, pays 
into Court the amount requisite to prevent the sale, — 

• a) the amount so paid by him shall be deemed to 
be a debt bearing interest at 12 p c. per annum and 
secured by a mortgage of the tenure or holding to him ; 

(^) his mortgage shall take priority over every other 
charge on the tenure or holding other than a charge for 
arrear of jent and 

(^) he shall be entitled to possession of the tenure or 
holding as mortgage of the tenant, and to retain posses- 
sion of it as such until ‘ thte debt, with the interest due 
thereon, has been discharged* 

(4) Nothing in this section sjaall, however^ affect 
any other remedy to • which any such person should -be 
•entitled. (S. 171). 

17 
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Note. — The present section gives to every person who 
has in the tenure an interest which would be affected by the 
sale, a lien upon the tenure in case of any payment made to 
save the tenure from sale. The terfure beef mes mortgaged 
by operation of law and the statutory mortgage takes 
priority over every other charge save the charge for arrears 
of rent which is created by sec. 65, U. T. A. Such a mort- 
gage is not an incumbrance under sec. t6i, because it is not 
created by the tenant but comes into being by the operation 
of'Iaw and independently of the tenant and cannot be 
annulled by a purchaser at a sale held under the provisions 
of this Chapter (24 Cal. 537). The mortgage extends over 
the whole tenure in respect of which the payment is made 
and is not apportioned according to the interests of the 
tenure-holders if there are more than one (14 C. L. J. 134). 
A co-sharer tenant by paying up the amount due from his 
co-tenants on a rent-decree does not acquire a charge over 
the shares of his defaulting co tenants. (15 C. W. N. 782). 

'Fhe section does not say how the person making the 
payment is to obtain possession of the tenure. Under Cl. 
4, of Sec. 13 of Reg, VI IT of 1819, a person making a deposit 
to stay the sale of a superior tenure was entitled to be put in 
possession of the tenure of the defaulter “on applying 
for the same.” These words do not occur in this section. 
U seems, however, that the same procedure applies here and 
and a person who has made a payment under Sec. 171 of the 
Act is not bound to bring a regular suit for the purpose of 
being placed in possession, C. L. J. 592 ; 13 C. W. N. 
1175 >- 

[Problem.— A holds, over a portion of the holding of a 
raiyat B, a Zuripeshgi lease. Of the remaining portions some 
are in the possession of a korfa raiyat under B and some are 
in the direct possession of R* In execution of a rent-decree 
by the landlord against B, the entire holding is advertised 
for sale. To protect his own interest, which would , be- 
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voidable upon the sale, A deposits the decretal amount 
under Sec. 17 1 B. T. A. A then applies to the executing 
Court to be placed in possession of such portions of the 
holding a^ wei^ not covered by the Zuripeshgi lease. 
Should A*s prayer be granted ? B. L. 1912 (a), Ans. Under 
Sec 171(c), A is entitled to the posssession of the en/irg 
holding. But as he stands in the shoes of B., the korfa 
raiyat would continue to remain in posses|ion of his portion 
as he would under B. When a deposit is made under Sec. 
i/i, the depositor can, as against the judgment-debtor, 
obtain delivery of possession of the holding advertised for 
sale by applying to th* executing Couri ; but by such appli- 
cation the depositor is not entitled to invite the executing 
Court to oust a stranger to the procceling ; if he is met by 
a stranger, his remedy is by a regular suit for recovery of 
possession. {Ramnarnyan v, Lal/fas, 12 C. W. N 55).] 

Liability of mortgagee for rent— A person who 
enters into possession of a tenure as mortgagee under the 
provisions of Reg. VIII 1819 cannot appropriate the whole 
of the collections to the satisfication of his own claim. He 
is bound, in the drst place, to pay the rent due to the land- 
lord ; nor 13 the defaulter liable for the rent of the tenure 
during the period of possessioii by the person so holding it 
as mortgagee (i2 Cal. 845). The* same principle seems to be 
applicable in the case of persons obtaining possession inder 
under this action. 

Nothing in this Act shall affect any other 
remedy etc. — The remedy provided by Sec. 171 is, in 
addition to, ‘and not in derogation of, any 01 her remedy to 
which the person making the payment is entitled under the 
law. So he can recover the money by suit. 

15. Inferior tenant paying into Court may 
deduct from rent— When a teijure or holding is 
advertised for sale, (a) under this chapter, in execution 
of a. decree against a superior tenant defaulting, or(b) 
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Under what 
circumstances 
and at whose 
instance, may 
the sale of a 
tenure or 
holding in 
execution of a 
rent -decree be 
set aside ? 

P.L, 1909. 
B.L. 1907- 
If the sale of 
a tenure or 
holding has 
already taken 
place in oxc* 
cution of the 
landlord’s 
decree for 
rent, discuss 
the means 
which, under 
the B. T. Act, 
may be adopt- 
ed and the 
persons who 
.may have I he 
right to adopt 
them, in order 
that the sale 
may be set 
aside. Is 


in execution of a certificate signed under the Public' 
Demands Recovery Act, 1913 for arrears of rent due in 
respect of the tenure or h Iding from a superior tenant 
defaulting, or when such sale is set aside under S. 174, 
and an infedor tenant, payc money iftto , Court in 
< rder to prevent or set aside the sale, as the case may be, 
such inferior tenant may, in addition to any c ther 
remedy provided for him by law, deduct the whole or 
any portion of the amount s .) paid from any rent payable 
by him to his ■ immediate landlord, and that landlord, 
if he IS not the defaulter, may in like manner deduct 
the amount so dedn ted from any rent payable by him 
to his immediate landlord, and so on until the defaulter 
is reached. (S. 172). 

16 Application to set aside sale. — (t) Rules 80 
and 90 of Order XXI in Schedule I to the Code of 
Civil Procedure, 1908 shall not apply in cases where a 
tenure or holding his been sold for arrears of rent due 
thereon, but in such cases the judgment*debtor, or 
any peron whose interests are afTeCted by the sale, may, 
at any time within ihiriv davs from th-i date of the sale, 
apply to the Court to set adde the sale, on his deposit- 
ing— 

{a) for payment to the d-ciee-holde*-, the amount 
recoverable under the decree up to the date when the 
depo it is made with costs : 

{b) i r paNment to the auction-purch iser, as penal- 
ly a sum eijual t > five p^r cent of the purchase-money, 
but rot less than one rupee. 

(2) Where a p rson makes an application u der 
sub-section (3) for seiting aside the sale of his tenure 
or holding he shall not. unless he withdraws that appli- 
cation, be entitled to make or prosecute an application 
made under sub- ection (i). 

(3) Wh re a tenure or holding has been sold f(;r 
arrears of rent due thereon, the - decree-holder, the 
judgment-debtor, or any person whose interests are 
affected by the sde. may, at any time within six months 
from ihe date of thb sale, apply to the Court to set aside 
the sale on the ground of a material irregularity or fraud 
in publishing or copducting the sale : 
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Provided as follows * — • there any 

(a) no sale shall be set aside on any such ground un- between the 
less the Court is satisfied that Ihe applicant has siis* procedure laid 
tuined substantial injuj’y by reason of such irregularity or down in this 
fraud : aad * connection in 

/ ,v . the B.T. Act 

{i>) n » application m ide by a judgment-debtor or and the C. 
any person wnose interests are affected by the sale under P* C, If so 
this sub secti )n snail be allowed unless the applicant ^ 
eitner deposits the amount recoverable fi nn him in exe- within^what 
cution of the decree or sat'sfies the CAurt, for reasons time and 
to be recorded by it in writing, that no such deposit is under what 
necessary. * condition may 

U) Rule 91 of Order XXPin Schedule 1 to the debto^™pp^ly 

Code of v:ivil Procedure, 1908, shall not apply to any have the 
, j t • . sale ‘ a tenure 

SAle under this chapter. for arrears 

(5) An appeal shall lie against an order setting aside 
or ret using to set aside a sale : 8.^1897, 

Provided that where the Court has refused to set when 
aside the sale on the application of the judgment-debtor tenure is sold 
or any p Tson whose intere-sis are affected by the sale iu eKecution 
and the amount recoverable in execution of the decree ^ decree for 
is not in deposit in Court, no such appeal shall be ad- 
initted unless the appellant deposits such amount in entitled under 
Couit. (S. 174)* the Bengul 

Not©. “This section has been substituted for the old to apply for 
section by the B. T. ( Amendment ) Act IV of 1928. The setting asiae 
object of the amendment is thus explained in the Nofet on depcS^oT^the 
Clauses to the Bill : “Under the old section 174 the judgment decretal sum 
debtor alone can deposit the decretal amount but not any 
■other person whose interests are affected by the sale. These 
other persons have to apply under C. P. Code. This section 
is intended to cover the cases of all these persons alsa Sub- 
Sec. (3) is intended to prevent false and vexatious applica- 
tions for setting aside sale. The Select CommiteeVs view that 
an appeal should lie against an order setting aside or 
refusing to set aside a sale has been accepted in siib sec. 

(5> of the new section 174 ” Under the old section, the 
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judgemsnt^debtor alone could apply to set aside the sale by 
depositing the decretal amount etc. within jo days from the 
date of the sale. Other persons whose interests were affected 
by the sale had to apply under the Civil Proce(^ure Code. 
Under the new section, the provisions of Rr. 89 r.nd 90. O. 
21. C. P. C. have been made inapplicable in case of a 
rent sale but the judgment-debtors as well as any other 
persons whose interests are affected by the sale has been 
given the right to apply to set aside the sale on the ground 
of material irregularity or fraud within 6 months from the 
date of the sale. The provisions of the new section would seem 
to apply only to sales hfeld after the commencement of A'-t 
IV of 1928 (f>. since the 21st February, 1929). 

i 6<A. Sale when to become absolute or be 
set aside and return of purchase-money in 
certain cases— (r) Where no application is made 
under section 174 or where such application is made and 
disallowed, the Court shall make an order confirming the 
.sale and thereupon the sale shall become absolute 

(2) Where such appli^tion is made and allowed, and 
where in the case of an application under sub-section (i) 
of section 174, the deposit required by that sub-section 
is made within thirty days from the d ite of sale, the 
Court shall make an order setting aside the sale : 

Provided that no order shall be made unless notice 
of the application has been given to all persons affected 
thereby. 

(3) Where a sale is set aside under this section, the 
purcha.ser shall be entitled to an order against any 
person to whom the purchase money has been paid for 
Its repayment with or without interest as the Court may 
direct 

(4) No suit to set aside an order made under this 
section shall be brought by any person against whom 
such order is made, (S. 174-A). 

Note.«^This sectioi. is new. It was necessary in conse- 
quence of the changes made in S. 174 which bar the 
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application of Rr. 89 and 90, O. 21, C. P. C. to sale^ under 
this chapter. 

Buie Q9, Order 21, O. P. O.— Where immoveable 
property has been sold in execution of a decree, any person 
either owning such property or holding an interest therein by 
^firtue of a title acquired before such may apply to have 
rhe sale set aside on his depositing in Court (a) for payment 
to the purchaser, a sum equal to 5 of the purchase- 
money, and (b) for payment to the decree-holder, the amount 
specified in the proclamation of sale as that for the recovery 
<»f which the sale was ordered, less any sum which may, 
since the date of such proclamation of sale have been 
received by the decree-holder. 

Buie 90, O. 21, O. P. O. — Where any immoveable 
property has been sold in execution of a decree, the decree- 
holder or any person entitled to share in a rateable distribu- 
tion of assests or whose interests are affected by the sale 
may apply lo the Court to set aside , the sale on the ground 
of material irregularity or fraud in publishing or conducting 
it causing substantial injury to the applicant. 

Buie 91, O. 21, C.P.O.^The purchaser at a sale in exe- 
cution of a decree may apply to the Court to set aside the 
sale on the ground that the judgment-debtor has no saleable 
interest in the property sold. • 

CHAPTER XV.— Contract and Custom 
( Secs, 178-183. ) 

1. Restrictions on Contracts Nothing 

in any contract between a landlord and a tenant made 
before or after the passing of this Act— 

{a) shall bar in perpetuity the acquisition of an 
occupancy-right in land ; or 

{b) shall take away an occupancy right in existence 
at the date of the contract ■, or 


Restriction on 
exclusion of 
Act by agree- 
ment 

What con- . 
tracts between 
landlords and 
tenants are 
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'■‘jteclared to 
void ? 

hX L. 1891, 
j us a zaiyat 

• .>recluded 

}i. rom acquir- 
y ng occupancy 
ij ’ight by en* 
ering into a 
j'^ iontract with 
f. he landlord 
; hat he would 
. ' lot claim such 
' ".ight ? 

‘^3. L. 1896. 

' ^ las the 11. T, 
\.ct in any 
vay affected 
si private con- 
[;'racts between 
'/andlords and 

• enants made 
vith their free 
■onsent ? If 
lO, state* some 
ff the more 
mportani 
estrictions 
'.mposed by 
he Act. 

X L. i9ia(b). 

; 5tate how far 
i he Bengal 
Tenancy Act 
las curtailed 
, Ire freedom 
:>f contract 
jjetween land- 
lords and 

• enants. B. L. 

; 917(b), ’a7(b), 
9*8 (b). 
s Enumerate 10 
.'^:a.ses in which 
'r contract 
setween a 
andlord and ^ 
i tenant is not 
ralid under 
:he B.T. Act ? 


landlord to eject a tenant Other- 
Act; or '''th Hie provisions of thi.s 

(d) shall take away or limit the ri^ht of a tenant 

' clafm improvemefits and 

claim compensation for them, or 

(«) shall t-ntitle a*landlord to recover as rent, from 
a tenant whose rent is a share, as opposed to a fixed 
^ ouantity of produce, produce in excess of half the gross 
d iiAed* ol wliif'-h Hie rent is 

^ Hie rights of an under- 

Qiapter%n *^0^* immediate landlord, as set forth in 

to shall take away or limit the right of an occupancy- 
transfer his holding or any share or portion 
thereof in accordance with the provisions of sections i6H 
to 26j, or 

(A) shall take away oi limit the rights of occupanev- 
raiyats in trees on their holdings, as provided in section 
*3", or 

(1) shall affect the provisions of section 67 relating 
to interest payable on arrears of rent. 

(2) Nothing in any contract made between a land- 
lord anu a tenant since the 15th of July, 1880, and 
before the passing of this Act. shall prevent a raiyat 
from acquiring m accordance with this Act an oc. u- 
pancy-nght in land. 

(3) Nothing in any contract made between a land- 
lord and a tenant after the passing of this Act shall 

w!fWh c^ry acquiring, in acdordance 

with this Act, .10 occupancf-ngbt in land ; 

an occupancy 

raiyat to use land as provided by sec. 23 ; ^ 

(f) takeaway the righir of a raiyat to surrender his 
holding in accordattce‘with sec. 86 ; 

to take away the right of an occupancy raiyat to 
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sublet subject to, and in accordance with, the prorisions 
of this act ; 

{e) tajce away the right of a * raiyat to apply for a 
reduction of rent iinde^r sec 38 or sec. 52 ; 

Pr vided a 5 follows : — 

(/) Nothing in this this section shall effect the terms 
or conditions of a lease granted bonafide for the recla 
mation of waste land. But where* on or after the ex* 
piration of tlie term created l>y the jease, the lessee 
would (under Chapter V) be Qntitlod'to an occupancy 
right in the land comprised in the lease, nothing in the 
lease shall prevent him from accqiiiring that right. 

(ii) When a landlord has recUimed waste land by 
his own servants or hired labourer.s, and subsec piently 
lets the same or a part thereof to a raiyat, nothing in 
this Act shall affect the terms of any contract whereby 
a raiyat is prevented from acqii ring an occn])aTicy right 
in the land or j)art during a period of 30 years from the 
date on which the land or part is first let to a raiyat. 

{Hi) Nothing in this section shall affect the terms 
or conditions of any contract for the temporary ‘cultiva* 
lion of horticultural or orchard land with agricultural 
crops. 

Explanation , — The expression “horticultural land*' 
as used in Proviso (iii), — means garden land, in the 
occupation of a proprietor or permanent tenure-holder, 
which is used bonafide for the cultivation of flowers or 
vegetables, or both, grown for the personal use of such 
proprietor or permanent tenure-holder and his family, 
and not for profit or sale (S. 178). 

Note.— 'fhe Bengal Tenancy Act has, to a great extent, 
affected private contracts entered into between landlords 
and tenants, the chief object aimed at being to protect 
tenants from the consequences of their own acts. A tenant 
connot now contract himself out of his status and even if he 


B.L. 1913(a).' 
Can duly exe 
ciited and 
rcgistcied 
contracts l>e 
avoided by 
tenants or 
landlords ? 

If .so, in w 
class of ca 
B.L. 191S (b). 
Enumerate 
some ins- 
tances in 
which the 
provisions o 
the B. T. Act 
allow a party 
to go against 
the effert of a 
contract 
entered into 
by him as a 
free agent, 
B.L. 1937 (a), 
1928 (a), 

1929(b). 

What 
contract'* 
between land- 
lords and 
tenants are 
declared to 
be void ? 

B.L. 1926(b). 


does so, the contract would be unenforceable. Sec. 178 deals 
with 4 different classes of contracts having regard to their 
nature and scope namely — (i) contracts 'made before or after 

the passing Of the Bengal Tenancy Act for the purpose of 

I 
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depriviixg the tenants of certain rights, either vested in the 
present or likely to arise in the future or of enabling the 
landlord to eject the tenant otherwise than in accordance 
with the provisions of this Act ; (2) contracts made between 
the 15th of July, 1880 f the date of the publicati<in of the 
Rent Commissioner’s Report and of the Draft Bill prepared 
by the Commission ) a;id the passing of the Act (/>. 14th of 
March, 1885) to prevent a raiyat from acquiring, in accor- 
ance with the Act, an occupancy right in the land ; (3) 
contracts made after the passing of the Act and (4) contracts 
relating to waste land and to horticultural or orchard-land let 
for temporary cultivation‘of agricultural crops. (Finucane). 

Cls. (tf) to (/%) of Sub*sec. (i) have heen newly inserted 
by Act IV of 1928. Old cl. (A) of Sub-sec. (3) has been 
transferred under Sub-sec. (i) as clause (/). Cls. (d) and (^) 
of Sub-sec. (3) of the old section have been omitted and cls. 
(e) and ( / ) of Sub-sec. (3) have been re-numbered as cls. {d) 
and (<•) respectively. The object of the amendments is thus 
explained in the Notes on Claf4ses ‘‘The changes proposed 
in S. 178 are mainly consequential upon the general 
principles adopted regarding rights of under-raiyats and 
transferability. In particular, it is proposed to prevent any 
contract, whether made before or after the passing of the 
B. T, Act, from taking away ot limiting the statutory right 
of an under-raiyat as against his immediate landlord or the 
right of transferability of an occupancy raiyat or under-raiyat 
or their rights regarding trees. It is also proposed to limit 
the right of a landlord to recover from a raiyat or under- 
raiyat as rent produce in excess of half the gross produce of 
the holding.** 

Sub seo. ( 1 ), oL (0)— This clause is new. It seems to 
apply to cases where the bargadars are tenants. 

.Sub-sec. ( 1 ), cl. (f) — See new Ss. 48 — 49 ante. 

Sub-sec. ( 1 ), cL (g>-*See new Ss. 26J to 28 J. ante. 

Sub-sec. (l)t ol. (h) — In view of the amended S. 23 and 
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now sec. 23A all contracts barring the occupancy-jraiyat^s 
right to cut down and appropriate trees are void under this 
clause. This clause seems to apply only to occupancy 
raiyats and not to raiyajs at fixed rates. Under new cl. (c) 
of sub-sec. Hi) of S. 18 a raiyat at fixed rate is to be deemed to 
be a settled r.aiyat if he complies with the provisions of S. 20. 
But the provisions of S. 23A do not apply to raiyats at fixed 
r ites. So there seems to be no bar to a landloid taking 
iway or limiting by contract the rights of raiyats at fixed 
ra‘e in trees on the is holdings. (Sen’s B. T. Act, 1043). 

Sub-seo. (1) cl. (i)— This was cl, (h) of sub-sec. (3) of 
the ol I section. Sub-sec. (i) refers to contracts made either 
before K,, after the passing of the B, T. Act, whde sub -sec. 
(3) refers to contracts made after the passing ot the Act. The 
result of thi change is that the provisions of S. 67 will apply 
to co.uracts made before or after the passing of the B. T. 
Art, so much so that a landlord is not entitled to recover 
interest at a higher rate than that allowed by S. 67 even in 
respect of holdings created before the B. T. Act came into 
force. The provisions of this clause seems to be retros- 
pective in operation. But in 33 C. W. N. 123 notes, it has 
been held that this clause is not retrospective in operation. 
See no‘es under S. 67 ante. 

Sub-sec. (3). ol. (d)— This*was cl. (c^ of the old section. 
The old cl. (d) “take away the right of the raiyat to transfer 
or bequeath his holding in accordance with local usage” has 
been repealed by Act IV of 1928 and the old cl. (e) has 
been renumbered as new cl. (d). Se ante. As the B. T. 
Amendment Act of 1928 has made all occupancy holdings 
transferable independently of custom or usage, the old 
cl. (d) has been repealed as unnecessary. 

Proviso (ill) — If a tenant is given a temporary lease of 
horticultural lands for the cultivation of ordinary crops, he 
should not be allowed t9 retain them a/ter the expiry of the 
lease on the plea that occupancy rights have accrued. 

I 
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Explain this 
, section and 
, give ilhistra- 
' tions. B. L. 

1918' (b). 

, Is a stipuia. 

; tion valid to 
eject on 
breach «)f each 
of the follow- 
ing conditions 
^ laid down in 
a deed creat- 
ing a perma- 
nent mokiirari 
lease in a 
permanently 
settled 
; area : — (.1) 
not 1(» alie- 
nate, (d) to 
givi' 10 
maunds of 
ghee every 
year at puja 
time in addi- 
tion to the 
rent, (f)to pay 
interest on 
arrears at 
1$ per cent ? 
B,L. 1926(b). 

: In a darpatni 
; lease, it is 
stipulated that 
annually 
Rs. 500 will 
; be paid as 
rent, and Rs. 

. 10 in the 
event of the 
I tenant’s 
, default to 
j supply the 
; landlord with 


2 " Permanent Mukarari leases —Nothing in 
thif Act shall be deemed to prevent a proprietor or a 
holder of a permanent’ tenure in a perm mently settled 
area fro n granting \ permanent mukarari lease on any 
terms agreed on between him and his tenant. ^ 

Provided that such proprietor or holder shall not be 
ent iled to recover interest at a rate exceeding that set 
forth in section 67 01 ny thing that is an ahvab or the 
recovery of which is ill I under the provisions of 
section 74 or sub-section (3) section 77 (!^. 1 79) 

Note. — “Under the present i vpretation of S. 179- 
conditions for abwah [wl^ich are illegal under S. 74 or S. 77 
(.))] or for interest on arrears of rent in excess of that allowed 
by S. 67 can be embodied in permanent mukarari leases. 1 1 
is proposed to make such conditions in future leases of the 
description invalid.*' (Notes on Clauses). 

Mukarari. — The word “Mukarari** means “with fixed 
rent.” A permanent, mukarari lease implies that the tenancy 
is permanent, heritable and transferable and that the rent Is 
fixed in perpetuity, (12 C. W. N. 154). 

Stipulation to pay interest at a higher rate than 
that allowed by sec. 67 .— Prior to the amendment of 1928, 
S. 179 controlled Sec. 67, so that in granting a permanent 
lease within the terms of sec. 179 a condition that interest 
should be payable at a higher rate than that allowed by sec. 67 
was valid (29 Cal. 674). Since the amendment of 1928. S 179 
is controlled by S. 67 and the result is that stipulations as to 
payment of interest in excess of what is allowed by S. 67 
contained even in permanent mukarari leases are now in- 
valid. See Notes under S. 67 ante. 

Stipulation to pay abwab.— Prior to the amendment 
of 1928, Sec. 74 did not control ,S. 179 and accordingly a^ 


certain quan- stipulation for the payment of an abwab in a permanent 
S ^hi^dir- C. W. N 608.) [But where 

piitni is sold a permanent tenancy wks created by a lease executed before 
At an exccu- the passinyr of th$ B, 7. Act^ the provision of sec. 179 would 
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not apply and the landlord could not recover itbwad from the tion sale. Is 
tenant. (4 C. L. J. 527)]. .Since the amendment of igpS, 

S. 179 is gDntrolled by S. 74. so so that all stipulations Rs, lo to the 

for payment of abw^bs contained even in permanent piscuss ^ ' 
mukarari* leases are now invalid. See Notes under S. 74 B.L. 1924(h). 
anre. A proprietor 

[Problem —A putnidar stipulate# to pay annually Rs. ^ permanent-” 
100 as rent and 5 j?oats or R.s. 10 as theii price. He further ly settled area 
stipulates to pay 24 fi^r cM interest c<i arrears of rent, 

Ho.v far are these stipulations v.alid or invalid unde • the mukar.iri 
R. T. Act and why ? B. L. 1903. See above]. Ma^any^of 

3. Utabandi, Chur and Dearah lands : — (i) 

Notwithstandin'z anything in this A^'t, a raiyat— («) wh*!, ^ * 

in any part of the country where the custom of utbandi travened ? 
prevails, holds 1 ind ordinarily let under that custom and B.L. 1911(a). 
for the time being let under that custom, or 

{h) who holds land of the kind known as chur or 
dearah — 

shall not acquire a right of occupancy in such land, 
until he has held the land in question for 12 continuous 
years ; and until he acquires a right of occupancy in 
the land, he shall be liable to pay such rent for his hold- 
ing as may be agreed on between him and his landlord. 

(2) Chipter VI (Non-occupancy raiyat) shall not 
apply to raiyats holding land under the custom of utbandi 
in respect of land held by them under that custom. 

(3) The Coll'^ctor may, on the application of either 
the landlord or the tenant or on a reference from the 
civil Court, decl ire that any land has ceased to be ckur 
or dearah land within the meaning of this section and 
thereuf)0n all the provisions of this Act .shall apply to 
the land. { S. 180. ) 

Utbandi.— (From uthit — risen, cultivated and bandi— 
assessment. ) ‘‘Utbandi” means assessment 
according to the cultivation or a settlement of revenue with 
reference to the quality of the land, * the description of pro- 
>duce and customary rate of assessment, (Wilson’s Glossary). 
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The system prevails in the districts of 24 Parganas, Nuddea, 
Jesiore, Khulna, Murshidabad and also in Pabna. “Utbandi 
is applied to land held for a year, or rather for a season only. 
The general custom is for the husbandma^ to get verbal 
permission to cultivate a certain amount of land m a parti- 
cular place. When the crop is on the ground, the land is 
measured and the rent is assessed on it.” “An utbandi 
tenure is one by which a raiyat holds a certain area Of land, 
but for which he psfys rent according to the quantity of that 
land which year by year he cultivates. The rent will, there- 
fore, vary according to the actual cultivated area.” ( Per 
Jackson, J. in 14 W. R. at p. 194). It is a tenancy from year 
to year and sometimes from season to season, the rent being 
regulated not by a lump payment in money for the land 
cultivated, but by the appraisement of the crop on the 
ground and according to its character. So far it resembles 
the crop-appraisement of the “bhaoli” system ; but there is 
this marked difference, that while in the latter the land does 
not change hands from year to year in the former it may. 

Broadly speaking, it may be said that the utbandi system 
is a tenancy-at-will. The amount of rent of utbandi land is 
regulated by, and varies according to, year to year, the 
tenant being at liberty to relinquish at the end of the year 
any portion of the land cultivated in the previous year that 
he may think fit or to take up new land with the landlord's 
consent, express or implied, and the landlord being at liberty 
to oust the tenant from the whole or any part of his utbandi 
land that he may think fit at the end of the year. This is the 
normal type of the utbandi tenure* 

Sec. 180 puts the utbandi lands on the same footing 
as c/iur or dearai lands but provides in sub-sec. 
(3) that the Collector may on the application of the landlord 
or tenant or on a reference from the Civil Court, declare 
that any land has ceaSed to be chur or dearah land where- 
upon all the provisions of the Act are to apply to such landi 
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No such power however is given to the Collector to Seclare 
that utbandi land* shall cea^e to be utbandi or that the 
custom ofi utbandi shall cease to prevail in repeat of any 
such land. , • 

ChapteV VI of the Bengal Tenancy Act does not apply 
to raiyats holding land under the custom of utbandi in 
respect of land held by them under that custom, so that a 
raiyat may be ejected from the utbandi land though he may 
be willing to pay a fair and equitable* rent, since Sec. 44 
does Ti'iK apply ; but if a tenant oi utbandi land refues to- 
\ acate it voluntarily, he cannot be ejected except in execution 
of a decree, since Sec. 89, applies to all tenants save holders 
of service tenures. 

Chur or dearah land. — The expression chut or dearah 
land has not been defined in the Act, but c/tur means a sand> 
bank formed in a river or which has accreted to its bank, 
while deaf ah means an island formed in the bed of a river. 
Under Sec. 180, a tenant cannot hequire occupancy right 
in a plot of utbandi^ chur or dearah land unless and until he 
has held that pufticular plot for 12 years continuously. 
Moreover the presumption which is created by sec. 20, clause 
(7) of the Act cannot be applied to land to which sec. 
tSo applies and consequently in utbandi^ chur or dtarah 
lands the person who alleges tlfat he has been for 12 continu- 
ous years in possession, must prove that allegation. 

3A. (i) Notwithstanding anything contained in section 180, 
when a raivat who is or who but for the operation of S. i8o 
in respect of land held under the custom of utbandi would 
have been a settled raiyat of the village, holds or has held 
untler the. custom of utbandi^ or under any form of tenancy 
locally known as utbandi land (hereinafter referred to as 
utbandi land), either the landlord or the raiyat may apply to 
have a uniform annual money rent determined for the land. 

(2) The application shall include at the discretion of the 
applicant either— 

(1) all utbandi lands held in same village by the 
same raiyat under the same landlord in which the raiyat has 

9 
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acquired a right of occupancy whether under the provisions 

of section 180 or otherwise, or 
• ' 

(^) all the lands held in the same village vnder the same 
landlord by the raiyat which the raiyat^ or aify deceased 
person whose heir he is. has cuItKated as uihandi land at 
any time during the preceding period of six years \1 he or the 
said deceased person is the last person to have cultivated the 
land and has not or had not acquired occupancy rights there- 
in, or 

(r) both. 

(3) Subject to the provisions of sub-section (2), a single 
application may be made by a landlord in respect of lands 

held as utbundi lands in the same village by one or more 
ntiyats under him and a joint application may he made by 
two or more rMyats in respect of lands held by them as 
ulbandi in the same village under the same landlord. 

(4) The application may be made to the Collector or to 

a Subdi visional Odficer or to a Revenue- i)fficer appointed by 
the Local Government under the designation of Settlement 
Officer or Assistant Settlement Officer for the purpose of 
making a survey and record-of-rights under Chapter X 
or to any other olficer specially authorized by the Local 
Government. ' 

(5I The case may be determined by the odicer who 
receives the application, or the Collector or the Settlement 
Officer may transfer it for disposal to some other officer 
competent under sub-section (4) to receive applications. 

(6) The officer receiving the application or the officer to 
whom the case is transferred, as the case may be, shall cause 
notice to be given in the pi«scribed manner to the opposite 
party, and shall fix a date for the determination of the case. 

If the immediate landlord of the raiyat is a temporary 
tenure-holder or ijaradar^ ihe officer receiving the appli- 
cation shall also give notice to the superior landlord in 
the lowest decree, who is a proprietor or permanent tenure- 
hslder. 

(7) If the application is made in respect of lands In 
which the raiyai has not acquired occupancy rights, the 
officer may reject it in respect of such lands, if he is satisfied 
in view of all the circumstances of the case that it is un- 
reasonable to grant it : 

Provided that a r^usal shall be no bar to proceedings 
being again taken undbr this section after five yiears from 
the date of refusal if in the opinion of the officer who then 
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receiver the application tVie circumstances have in the mean- 
time changed. 

(8) If the application is not rejected, the officer shall 
then determine the sum to be j^aid as a uniform annual 
money rent, and also in the case of lands in which the 
raiy^it has not acquired occupancy rights, a premium to be 
paid to the larfdlord, and he shall order that the rjiyat shall, 
in lieu of paying the rent for the land as uthandi land, pay 
the sum so determined and the premium, if any : 

Provided that in any case in v^icb an order fixing a 
uniform annual money rent is passed ex purte the opposite 
party may within one month of the date of such order or, 
when the notice has not been duly served . within one month 
of the date of his knowledge of such order apply to the 
officer by whom the order was passed for an order to set it 
aside and, if he satisfies the officer^that^he notice of the 
application under sub-section (r) was not duly served on 
■ him or that he was prevented by any sufficient cause from 
appearing when the case was determined, the ofiicer shall 
set aside the order and shall appoint a day for the deter- 
mination of the case. No order shall be set aside on appli- 
cation made under this provi.so unless notice thereof has been 
served on the respondent thereto. 

(9) In making the determination of the sum to be paid 
as rent, the officer shall calculate the average of the 
amount that was actually paid or payable as rent for the 
land for the 'previous six years and shall ordinarily declare 
:the same as the sum to be paid as rent : 

Provided that the officer may also take into considera- 
tion — 

(a) the average money, rent payable by occupancy 
raiyats for land of a similar description and with similar, 
advantages in the vicinity ; 

{fi) the average rates for lands of similar descripition 
. and with similar advantages in the vicinity held as utbandi 
lands ; 

the average money rent payable for lands of a simi- 
lar description and with siinilar advantages in the vicinity 
by taiyids who formerly paid their rent for those lands as 
Mtbo,ndi lands but whose rents have been converted into 
uniform annual money rents whether under this section or 
Iby agreement or otherwise ; 

(//) the charges incurred .in accordance with custom by 
: the landlord in reject of tbe iixigjition and drainage of the 
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uibandi lands and the arrangements made for continuing 
those charges ; 

^ {e) the rules laid down in this Act Ibr the guidance of 
the Civil Courts in enhancing or reducing rents on account 
of the holdings of occupancy tinynis ; ** 

( f ) any sum agreed to by the partiejs to be paid as 
money rent : 

Provided that the officer shall in no case determine a rent 
which is unfair or inequitable. 

(10) The premium to be paid to the landlord in the case 
of lands in which the raiyat has not acquired occupancy 
rights shall be three times the rent, or, if the application is 
made under clause (f) of sub-section (2) three times the 
poflion of the rent determined under sub-section (8) on 
account of such lands. 

(11) If the immediate landlord of the taiyat is a 
temporary tenure-holder or tjii radar ^ the officer shall appor- 
tion the premium payable under sub-section (10) between 
the said temporary tenure-holder or ijaradar and his suyjerior 
landlord of the lowest degree who is a proprietor or per- 
manent tenure-holder in such manner as may appear fair 
and reasonable to the officer in view of all the circumstances 
of the case, and any sum so awarded to the said superior 
landlord shall be recoi’erable by him from the temporary 
tenure-holder or ijaradar or his successor in interest ris an 
arrear of rent but shall not be recoverable by the superior 
landlord from the raiyat, 

\i 2 ) The order shall be in writing, shall state the grounds 
on which it is made, and shall, in the absence of any special 
reasons to the contrary recorded in writing, take effect 
from the beginning of the agricultural year next after the 
date on which it is made. 

(13) The officer shall fix the date (not being more than 
une month from the date of the order) by which the piemium 
shall be paid or he may, on the application of the r,;iyiit, 
order that the piemium shall be paid by instalments not 
exceeding three in number, that the first instalment shall 
Vje paid at the beginning of the agricultural year in which 
the lent .settled under sub-section 8> takes effect and one of 
the remaining instalments ‘ shall be paid at the beginning of 
each of the succeeding agiicultural years until the premium 
is paid in full. 

(14) The premium or any instalment thereof shall be 
recoverable as rent and if the premium or any instalment, 
thereof is not paid by tke date fixed under sub-sectioh (13)- 
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for the payment of such premium or instalment the landlord 
may make a requisition to the Collector for the recovery of 
the arrear of the §ame in the manner set forth in suh -sections 
(3) and (4) of section 158A, and the provisions of sub- 
sections (5) to (9) of that section shall apply to the recovery 
of the s^id a>rear by the Collector as if it were an arrear 
of rent, recoverable by him under the provisions of that 
section. 

Interest shall not be payable on* any instalment in res- 
pect of >yhich default has not been made. 

The Local Coverriment may make rules to provide for 
the form of requisition to be made by a landlord under this 
sub-section and for carrying into effect the purposes of Hhis 
sub-section. 

(15) Any order made under this* section shall be subject 
to appeal in the manner provided in section 115C unless the 
application has been made in the course of proceedings 
under Part II of Chapter X, in which case the provisions of 
sections 104G and 104 H shall apply. 

(16) An application made under sub-section (1) may be 
amended if it appears at any time to the officer prior to the 
issue of the order under sub-section (7) or sub-section (8) or 
to the Jippellate or revisional Court: that it dnes not comply 
with the provisions of sub-section (2) but that it can be 
brought into conformity with that sub-section. Such amend- 
ment may be made either on the initiative of the parties or 
of the officer or court but it shall not be made unless prior 
notice thereof is given to the parties, and. if such amend- 
ment is made, it shall be made only on such terms or condi- 
tions as to such officer or Court shall appear to be just. 

(17) Notwithstanding anything contained elsewhere in 
this Act or in any other law, no suit shall be brought or 
application n ade in any Court in respect of any order passed 
under this section, save as is provided in this section. (S. 
1 80- A). 

3 B. Whenever an order undci section 180A is passed 
determining a uniform annual money rent for any lands, 
such lands shall cease to be held -as ufbanHi lands with 
efiect from the date from which the new rent takes effect, 
and the tenant shall hold them as an occupancy raiyai from 
the date of the order. (S. 180-B). 

3 0 . <i) Where a uniform annual money rent has been 

fixed under section 180A, the said rent shall not, except on 
the giound of a landlord’s improvemei* or of a subsequent 
alteration of the area of the holding, be enhanced for fifteen 
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years ; nor shall it be reduced for fifteen years, save on the 
ground of alteration in the area of the holding, or on the 
ground specified in clause (/r) of sub-section^) of section 38. 

(2) The said period “of fifteen years shall be counted 
from the date on which the order takes effect under* sub-sec- 
tion 112) of section 180A. ( S. i8o*C. % ^ 

Note. — Ss. i8o-A to 180-C have been added by B. T. 
(Utbandi Amendment) Act X of 1923 which extends in the 
first instance only to 'the districts of Nadia, Murshidabad 
and Jessor, but the Local Government may, by notification in 
the Calcutta Gaj^ette, extend it to any other district or part 
of a*district in Bengal. 

4 . Service Tenures —N thing in this Act shall 
affect any incident of a ghatwali or other service teniue, 
or, in pirticulir, shall confer a right to' transfer or 
bequeath a service-tenure which before the passing of 
this Act, w IS not capable of being transferred or be(|uea- 
thed. (S. 181). 

Ghatwali tenures — Ghaf means ‘‘a landing place,” 
^‘the terminus of a ferry on either side of the river,” “a 
mountain pass.” Ghatwal is a person in charge of a ferry or 
of a mountain pass. (Field). 

The mountain or hill districts in India werejnhabited by 
lawless tribes, asserting a wild independence, often of a 
different religion from the inhabitants of the plains, who 
were frequently subjected to marauding expeditions by their 
more warlike neighbours ; to prevent these incursions it was 
necessary to guard and watch the or mountain passes, 
through which these hostile descents were made ; and the 
Mahomedan Rules established a tenure called Ghatwali 
tenure by which lands were granted to individuals, often of 
high rank, at a low rent or without rent, on condition of their 
performing these duties, and protecting and preserving order 
in neighbouring districts. (6 M. I, A. at p. 109 . In the 
case of Lilananda Singh v. Manoranjan Sin^h (3 Cal. 351) 
Garth, C. }. remarked that the Ghatwali tenures were 
created by the Ma hom^dan Government in early times, as a 
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means of providing a police and military force to watch aiid 
guard the mountain passes from the invasions of the lawless 
tribes whb inhabited the hill districts. Large grants of land 
were ma^e those ‘days by the Government, often to 
persons of high rank, at a low rent or at no rent at all upon 
condition that they should provide and maintain a sufficient 
military force to protect the inhabitants of the plains from' 
these lawless incursions ; and the graptees on their part 
subdivided (and regranted) the lands to other tenants (much 
in the same way as military tenures were created in En^knd 
in the feudal age) each of whom, .besides paying generally 
a small rent, held their lands in consideration of those 
military services, and provided ( each according to the 
extent of his holding) a specified number of armed men to 
fulfil the requirements of the Government 

There is “a considerable variety in the tenures known 
under the general name of ghativali in different parts of the 
country. They, however, all agree in this that they are 
grants of land situated on the edge of the hilly country and 
held on condition of guarding the ^Jiat% or passes. Generally, 
there seems to be a small quit-rent payable to the Zemindar 
in addition to the services rendered; and with the view of 
marking the subordination ^f the tenure. But in some 
Zemindfiries and putnies these tenures are of a majory in • 
others of a minor, character. Sometimes, the tenure of the 
great Zemindar himself seems to have been originally of 
this character. More frequently, large tenures consisting 
of several whole villages are held under the Zemtndat* In 
other places. in Bishnupore, as explained by Harrington 
(Analysis, Vol. Ill p. . 510 ) the Sardar and Superior 
^haPw mIs have small and specific portions of land in different 
villages assigned for their maintenance. These last, says 
Harrington, arc analogous to tht i:hakran assignment of 
land to village watchmen in other cjtstricts. But he goes on 
to explain that the ^hatwali tenure ^iffered essentially from 
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Biflcrence the common in two respects : that the land 

ghatwali and liable to resumption at the discretion of the land- 

othc^ chakran holder, nor the assessment to be raised beyond tlic estab- 
lished rule ; and wondlvy that althohgh the? grant is not 
expressly hereditary and the ghatwal is removeable for mis- 
conduct, it is the general usage on the death of a faithful 
f;h(tt 7 vnl to appoint his son, if competent, or some other fit 
person in his family to succeed to the office.” Trevor 

and Cambell, J J. in Manotanjan Sin^h v. Lilananda Sin^h^ 
3 W.-R. 84). 

Ghakran or Service-tenures — Ckakran f)r servire- 
tenure is a grant of land conferred by Zemindars upon their 
servants or retainers in consideration of public or personal 
services to be rendered by them. Before the British posse- 
ssion of India, the Zemindars were entrusted as well with 
the defence of the territory against foreign enemies as with 
the administiation of law^and the maintenance of peace and 
this in the order within their district ; for this purpose, they were 

light of the accustomed *to employ not only armed retainers, but also a 

down nlTthe' large force of Thantutars or a general police force, and other 
Privy Council officers in great numbers under the names of choukidats^ 
dedsioas^i (^) and other descriptions as well for the maintenance of 

order as for the protection of^the property of the Zemindar. 

. All these different officers were at that time the servants of 
the Zemindar, appointed by him and removeable by him, and 
they were remunerated in many cases by the enjoyment of 
land rent-free or at a low rent in consideration of their 
services. The lands so enjoyed were called dtakran or 
service lands. A service- tenure created for the performance 
of services, private or personal, to the Zemindar may 
be resumed by the Zemindar, where the services 
are no longer required or when the grantee of the 
tenure refuses to perform them. But a Zemindar is not 
entitled to resume whin the grant is of a public nature. 
There are various forms of service-tenures of which the 
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ckoukidari^ thanadari^ and phauridati chakrans^ the Paiwari 
and patkafi jagirs and ghatwali tenures are the most impor- 
tant. The efTect of the ^Jecennial Settlement was to divide 
chaktan lands iftto two classes ; — (i) T hanadari lands which 

Reg. 1 of 1793. Sec. 8, Cl. 4, were made r_esuinable by tte 
(lovernment ; (2) all other chakran Ij^ds, which by Reg. 
VlTi of 1.793, Sec. 41, wer^T^vhether held bv public officers 
or private servants in lieu of wages, tote annexed to jmsgpA ^ 
g uzari lands a nd-dfcciarcd- r es pon s ibl cLior the public rev^ue 
assessed on the whole estate* - The duty of protecting the 
.life and^roperty having now entirelyMevolved upon Govern- 
ment. tho policy at present is to resume and assess lands of 
cla.ss (i) and accordingly they are being converted into ordi- 
nary tenures. The law relating to choukidari chakran lands 
is to be found in Sec. 41, Reg. VI H of 1793 VI of 

1879 (R. C.) Ss. 46-61. 

Occupancy right in Qhat\wali and other ser- 
vice tenures.— Occupancy right cannot be acc|uired in 
^^hatwali lands. *‘[ think that upon principle, having legard 
to the tenure of ghatwali lands, the acquisition of occupancy 
rights in these lands is inconsistent with the incidents of 
such tenures.” [f^er Maclean, C.J. in Ufenara Nath Hazra v. 
Ramanath Choudhury^ 33 Cal. 630). 

The Bengal Tenancy Act does not expressly lay down 
any rule of law with respect to acquisition of either occu- 
pancy or non-occupancy right in land held by ghatwals as 
service-tenures, and the incidents of a ghatwali tenure, which 
are declared by S. i8i not to be affected by the Act, are 
nowhere specified. The growth of such rights is inconsis- 
tent with the nature of service tenure, but a custom or 
local usage may grow up in any local area as to recog- 
nition of occupancy rights and such a custom is bind- 
ing upon successive ghatwals. ( Mahesh Mafhi v. Pfatf 
krishno^ I. C. L. J. 139). [ But see 27 jc. L. J. 536 where it 
has been held that from 1859 to i8<5 ghatwali lands were. 
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subject to the acquisiticHi of occupancy-right and that S. 

i8i of the B. T. Act does not take away such .right ac- 

quired or enjoyed.] No rights c of occupancy can 
accrue in lands held under a service tenure. ( 4 Cal, 67 ; 

28 C. L. J. 249 But a right of occupancy may be acquired 

under Sec 62 Act X of 1859 even in Choukidari chakran 
land ( 31 Cal. X021 ; 15 C. W. N. 61) but not by the under- 
ti.'iiant of holder bf a service-tenant (i i C. W. N. 40). A 
ri^h4 of occupancy cannot be acquired in Rotwali jae^ir land 
U 3 C. W. N. 136). 

* 

Syeotment of service tenure-holders : - Service 
tenures are excepted from the operation of Sec. 89 of this 
Act and holders of such tenures can be ejected otherwise 
than in execution of the decree. ( 25 Cal. 131 ). They can 
be ejected without the service on them of a notice to quit or 
of a notice under S. 155. 

Scope of the Section. — Sec. 181 does not exclude 
wali and other service- tenure from the purview of all the 
provisions of the Bengal Tenancy Act. It provides 
merely that nothing in the Act shall affect any incident 
of these tenures' or, in particular, shall confer a right to- 
transfer or bequeath a serVice-tenure which, before the 
passing of the Act, was not capable of being transferred or 
bequeathed. Were it not for the declaration made by this 
section, ghatwali or other service-tenures, whether they be 
strictly tenures or raiyati-holdings at fixed rates, within the 
meaning of the Act, would be rendered transferable and 
heritable by sections it and 18. Section 181 is intended 
e specially to guard against transferability. But such pro- 
visions of the Bengal Tenancy Act as do not affect the inci- 
dents of ghatwali or other service-tenures, such as the provi- 
sion relating to rccove|y of rent, distraint, survey and record- 
of rights, etc. appear tG be applicable to ghatwali tenures 
and raiyati holdings. Finhcane ). 
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Incidents oC Qhatwali tenures —Ghatwali tenures Transfera- 
are generally inalienable (except .by local custom). But a ****'^y* 
ghatwali tenure in Kharagpur is transferable if the Zemindar 
assents a^d accepts the transfer. Such assent may be pre- 
sumed from the fact of the Zemindar having made no objec- 
tion to a transfer for a period of over 12 years and when 
;»uch a .fact has been found, a Court onsTht to re('Ognise 
such a transfer. (10 Cal. 677) Ghatwali tenures are not 
liable either to sale or attachment in execution of a decree. 

'Fhey are grants of land given in payment of service, lind, 
although the custom of the country has made them heredi- 
tary, they have not otherwise changed their original charac- 
ter. They are life-tenures only, and the incumbent for the 
time being has no power to burthen them, after his death, 
with any of his personal liabilities (4 W. R. Mis. 5.) The Sales and 
rents and profits of a ghatwali tenure may, however, be execution'^o^^ 
attached in execution of a decree in the life-time of the decree! 
ghatwal though the estate itself cannot be attached ( 39 Cal. 

1010). In I Pat. L. J. 601 it has been held that a ghatwali- 
tenure is not saleable in execution of a decree for arrears of 
rent in as much as the right to nominate the ghatwal rests 
with the Govt., but in Laksmtnarain v. Satyanarain ( i Pat 
1 - J- 197) it has been decided that Kharagpur ghatwali 
tenures are liable to be sold in execution of a decree for rent. 

The rent of a ghatwali tenure is not liable for the debts of 
the former deceased holder of the tenure. (6 W. R. 129), 

As a general rule 2l ghatwaVxs not competent to grant a 
lease in perpetuity and his successor is not bound to recog- 
nise such. an incumbrance. ( 6 W. C.N. 94 ). But although 
a ghatwal cannot grant a permanent lease, yet if he does so, 
he is estopped from questioning it. (65 I. C. 305). 

Ghatwali tenures are ordinarily hereditary, the estate Heritability. 
descending to such male member of the family as the 
Zemindar approves as competent. | ( 46 Cal. 362 P. C ; 

6 M. 1 . A. 10! )• Ghatwali tenures 911 Birbhum are in fact 
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tenures to be held in perpetuity and are descendible from 
generation to generation .subject to certain conditions and 
obligations ( 22 Cal. 156). A ghatwali tenure existmg from 
before the grant of the Dewani to the East Ir.dia , Company 
and descending from father to son for many generations 
and held at a (juit-rent is permanent and heritable (9 C. W. 
N. 663) Ghatwals are liable to dismissal for misconduct 
and personal incapability or failure to perform the conditions 
annexed to their tenure. The dismissal of a ^hatwal carries 
with' it the forfeiture of his tenure (5 Cal. 740). 

Speaking of the tenure and incidents of ghatwali lenures, 
their Lordships of the Lrivy Council in Salyanatayan v. 
Satyaniranjan (28 C. W. N. 351 at p. 361) observe ; — “In 
the Santal I’arganas there are, foi practical purposes, three 
classes of ghatwali tenures : — (a) Government Ghalwahs, 
created by the luling power; (b) Government ghatwalis 
which, since their creation and generally at the time of the 
Permanent Settlement, have been included in a Zemindary 
estate and foVmed into an unit of assessment ; and (3; Zemin- 
dar i ghatwalis, created by the Zemindar or his predecessors 
and alienable w’ith his consent. The second of these classes 
is really a branch of the first. In itself “ghatwali'* is a term 
meaning an office held by a pa'’ticular person, from time to 
time, who is bound to the performance of its duties, with a 
consideration to be enjoyed in return by the incumbent of 
the office. Within this meaning the utmost variety of con- 
ditions may exist. There may be a mere personal contract 
of employment for wages, which take the form of the use 
of land or an actual estate in land, heritable and perpetual, 
but conditional upon services certain or services to be de- 
manded. The office may be public or private, important or 
the reverse. The ghatwal, the guard of the pass, may be 
the bulwark of a whole country-side against invaders ; he 
may be merely a sentry ^igainst petty marauders; he may be 
no more than a kind game-keeper, protecting the crops 
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from the ravages of wild animals. Ghatwali duties, niay be 
divided into police duties and ^^«fl5«-railitary duties though 
both classes have lost much of their importance, and the latter 
m any strict forrn are bu'/ rarely rendered. Again the duties of 
the office may be such as demand personal dischage by the 
ghativala nd personal competence for that discharge; they may, 
on the other hand, be such as can be dijfcharged vicariously, 
by the creation of shikimi tenures and by the appointment 
and maintenance of a subordinate force or Aey may be such 
as in their nature only require to be provided for in bulk. 
It is plain that where a grant is forthcoming to a man and 
his heirs as ghatwal or is to be presumed to have been made, 
though it may have since been lost, personal performance 
of the ghatwali services is not essential so long as the gran- 
tee is responsible for them and piocures them to be ren- 
dered 'Fhe superior who appoints him may also in the 

varying ciicumstances of the organisation of Hindiisthan be 
the ruling power over the country at large, the land-holder 
responsible by custom for the maintenance of security and 
Older within his estate or simply the private person, to whom 
the maintenance of watchmen is, in the case of an extensive 
property, important enough to require the creation of a 
legular office. It would not be easy to draw with precision 
the distinction in the duties perfiormable by him, between a 
person who might properly be called a ghatwal and a person 
who is only to be styled a chowkidar though the legal in- 
cidents of the respective positions are clearly different. At 
the other end of the scale the term “ghatwal” may be the 
honouralilc badge of a great proprietor who in his day was 
a veritable warden of the Marches. In the minor sense of 
the word, “ghatwal” can hardly be said to connote a tenure 
at all. A jagir, assigned for the support and remuneration 
of a ghatwal may be no more than wages in kind, arising 
from the usage of a plot of land customarily in the occupa- 
tion of the ghatwal for the time befcg and in such a case 
personal service by the employee and pWsonal selection and 
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appointment by the employer may well be in every case 
essential incidents of the relationship. Incompetence and 
misconduct on the part of the employee may be causes for 
the removal of the ghatwal and resumption of his holding ; 
actual appointment may be the necessary initiatioii and seal 
of his office ; personal selection may be the whole basis 
of his service and ^mere family claims valueless in the 
matter. On the other hand, there are great estates, whose 
proprietors are found holding them or parts of them, upon 
th^. terms of providing that ghatwali services shall be forth- 
coming, either regularly or when required, services which it 
is impossible for the proprietor himself to render in his own 
person and which become possible to him and to those to 
whom he renders them simply by virtue of his possession 
of the lands thus granted. In such cases the ghatwali tenure, 
even if not originally granted as heritable, easily becomes so, 
and is commonly found on the death of an incumbent of 
the office to descend i. to some member of his family, if not 
necessarily to the senior member. Thus in Kharagpur 
ghatwals have a perpetual hereditary tenure at a fixed 
jumma. A recognised right to be appointed ghatwal, then 
takes the place of a formal appointment ; a recognised right 
in the superior to dismiss the ghatwal. if he is no longer 
able and willing to render the service required by his tenure, 
and to appoint another person to the office and the tenure 
of the lands, then readily suffices to maintain in perpetuity 
the incidents of the tenure. Women of rank have thus in 
some instances come to be recognised holders of ghatwali 
lands A further incidents of such a tenure is the inalien- 

ability of the ghatwali lands, for it is obvious' that, if the 
whole lands were alienated together at the choice of the 
ghatwals, he would be in a position either to make his own 
alienee, possibly a person non-resident or unfiti the ghatwal 
in succession to himself without the consent of his superior, 
or to deprive hims^ o£ the means provided to enable the 
services to be' rend^ed while himself retaining the office 
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whose obligations he could, in consequence, no longer , fulfil ► 
'fhe office cannot, except by special custom, grant 
or other arrangement, either ru;i with lands or be 
•^.evered frftm them. If the lands are alienated piece- 
meal — and this jmust hi involved in a right to alienate 
them at all -same difficulty arises in another form, 
for here the office being indivisible, the question is to which 
of a number of several purchasers of the lands is it to 
pass ?...••• It is true that, so far as the superioi is concerned, 
the inconveniences which would arise from allowing to the 
ghatwal a free right of alienation may be met by reservfng 
to the superior the right of withholding consent to the 
alienation and thus defeating it and this coupled with the 
right tu cippoint a successor to the office when it falls vacant, 
may in practice be sometimes all the protection that the 
superior requires but in two points affecting others, it is 
insufficient. First of all, when the ghatwaPs office has be- 
come hereditary in his family, alienation by him becomes 
impossible without infringing the right of his heirs ; and 
secondly, when the office is of a public character and held 
for ihe general good, it is not enough to safeguard the 
superior's personal right of appoinment, but it is also 
necessary to ensure that the lands and the services shall 
remain substantially connected so that actual performance 
and not mere subordination may* be assured, and this involves 
that the lands must remain impartiable and inalienable. 
These considerations preculiarly apply where the superior, by 
whom ghatwali lands are held, is the ruling power itself. 
In Mogul times such grants were common ; nor did their 
existence by any means come to an end with the assumption 
of the Dewany. Government ghatwali tenures have lo some 
extent lost or appeared to lose, their identity by being in- 
cluded for revenue purposes in the assessment of Zemindary 
lands held by another and an independent proprietor but the 
qiiestion whether or not a given ghatmli tenure is a Govern- 
iment ghatwali tenure must depend on the original grant, and 
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unless, the inclusion of the tenure in the assessme it of 
Zemindary lands can be shown to have amounted to a 
release by the Government of the ghatwali services or to a 
grant to a third party of the right to receive them and of the 
right to appoint the ghatwat, the tenure must* remain, as it 
originally was, a Government ghatwali tenure.” 

Resumption of chakran lands.— Where choukifiari- 
chakran lands are resumed by the Government aud settled 
with a Zemindai*, all rights created in such lands by the 
chqfikidnr in favour of third parties come to an end ; but if 
any transfer has been made by the Zemindar before the 
resumption and the Ian cl is settled with him by the Collector, 
the transferee would be entitled to the benefits of such 
settlement. ( Krhna v. Mohunl Bkae^wan^ 7 C. L J, 85 
Satyendra v. Krishna SakJui^ 35 C. L. J. 185 ; Ran jit Sinj^h 
v. Kalidasi Debi, 41 Cal. 844 P. C.) Choukidari chakran 
lands form part of the original estate and when they are 
resumed and transfered to the Zemindar, the latter does not 
ac<iuire thereby a new estate (27 C. L. J. 491). \Miere a 
putni lease conveyed to the putnidar all the lands ui which 
the Zemindar at the time of the execution of the lease was 
possessed in the mouzah of which the pntni was 
granted and the inou/.ah included choukidari chakran lands, 
held that on resumption by ^be Govt, and on a settlement 
with the Zemindar under Act VI of 1870, the putnidar be- 
came entitled to possession of the choukidari chakran land, 
subject only to payment to the Zemindar of the exti a assess- 
ment of icvenue imposed on account of the lesumed lands. 
[ But if in assessing the putni rent, the profits of all the 
lands including the chakran lands were fully taken into 
account, the putnidar would not be liable to pay additional 
rent for the chakran lands when they came into his posses- 
sion. {Razi N&was v. Rnmjadu, 11 C. W. N. 201 ; 5 C. L. 
J. 35.] The effect of the transfer by the Collector to the 
Zemindar of the resunlbd choukidari chakran lands is not 
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to separate them from the* parent estate and grant a new 
title to them in favour of the proprietor of the estate. A 
putnidar, if these lands were included within his putni, has 
the right tb recover possession of the lands from the 
Zemindar on r>onditioii^ of agreeing to a fair and reasonable 
settlement with the landlord. The terms of the settlement 
would depend upon the conditions under which the putni was 
originally created. (15 C. W. N. 5 ; 22 C. W. N. 660 ; 45 
Cai. 685 ; 44 Cal. 841 I*. C. ) The interest the piitnidar in 
resumed choukidari chakran lands comprised in his putni 
is derived from the putni itself, and the Zemindar can'not 
claim a share in the profits derived, from the settlement of 
such lands and thus in effect to vary the putni (36 C. L. J. 
145). !',Mt where the contract between the parties in a putni 

lease does no contain any stipulation for the chakran lands, 
the landlord is entitled to some rent for the chowkidari land, 

(C L. J. 275). 

5 . Homestead — When a raiyat or an iinder-z-fliya/ 
holds his homestead otherwise than as part of his hold- 
ing within tile same village • r any village contiguous to 
that village, his status in respect of his home te .d shall 
iDe that (jf a raiyat or an iinder-miViJ/' according to the 
status of the landlord of the ilome^tcad, an I the 
incidents of his tenancy of such homestead shall l)e 
governed by the provisions of this Act applicable to 
raiyat or under- iis the Cise may be (S. (82). 

Note. — Fhis section has been sub.stituted for the old 
sec lion by Act IV of 1928. The object of the amendment is 
thus explained : “The existing provisions regarding home- 
steads in S. 182 leaves the law in a state of great doubt and 
unceitainty! It is proposed, thcrefoie, to provide generally 
that the horn stead rights of a raiyat or under-raiyat of tiie 
same or a contiguous village shall ordinarily be regulat.d 
by the provisions of the Act.” (/Vates on Clauses', The oM 
section ran as follows : *‘When a raiyat holds his home- 
stead than^as part of his kAding as a raiyat^ the 
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land ? incidents of his tenancy of the h6mestead shall be* regulated 

H^ow are th?’ custom or usage, and, subject to local custoijn or 

incidents of us‘age, by the provisions of this Act appHK^able to land held 

land^ora*^^**^^ ^ The old section applied only to r^iyats. But 

raiyat held fhe ne ^ section applies both to raioyats and under-raiyats. 

^f Custom or usage finds no place in the new section. The 

legulate'df status of a raiyat or under-raiyat in respect of his homestead 

Is his pcsition when not held as a part of his holding,, will now be governed 

hoWs^th<f status of the landlord of the homestead and the 

homestead incidents of his te‘nancy with reference to it will be governed 

lord^diferent provisions of the B. T. Act accordingly as he is a 

from the per- raiyat or an under raiyat. Under the new section the home- 

stead of the raiyat or the under-raiyat as the case may be 

holds the agri- within the same village as the holding of the raiyat 

cultural laiidi? or the under-raiyat or any village contiguous to that village ; 

Give reasons seems that the homestead may be held under a different 

for your ' 

answer? landlord. Even under the old section it was held that 

B.L. 1918(a). essential that the homestead should be in the 

Under what 

circumstances same village or be held under the same landlord (22 C. L. J. 
may a raiyat 220). The provisions of the section are applicable to the 
r^it'^f occu* homestead of a person who is a raiyat, although he is not a 
pancy in raiyat in the village in which the homestead land is situated 
land^L^*^ and is not a raiyat under the same landlord as the landlord 
B. L. 1905. of the homestead land ( 10 C. W. N. 944 : 16 C. W. N. 

. ^noccupan- r W. N. • 21 f!. T.. T >i 7 c^ Thi» wnrHc 


^n occup«n. ^ ^ N. 416; 21 C. L. J. 475.) The words “llis 

takes by a re- status m respect..,.. .homestead’ in the new section have 
glstered m- made the position of a tenant of a homestead clear and done 
sublease from away with the anamalous position created by the provisions 
a raiyat B, for old section, when a person manifestly an under-raiyat 

ye^ars"oDly? reference to his homestead could not be ejected as 

of a home- such, because he happe>.ed to be a raiyat with' reference to 
dSfere V " same village Or a * contiguous 

village. The village even though under a different landlord ad held in 
tftm of the L J, 255, 21 C. L. J^. 47'5 cases. [In 21 C. L. 


a term of 3 
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•then ciidents of the tenancy of the homestead, though the 

tenant had only tife interest of an umUr^taiyat with respect ^ re^'erto 

to it and the latter could not be ejected from his homestead vacate. What 

under S. 4$ of ^he Act. K was h raiyat of certain holding and 

it consisted partly of agricultural and partly of homestead B. if he 

land. He let out the homestead portion to J. J. held other 

lands as a raiyat, not under the same? landlord but under a oinaion ? Give 

different landlord and in a different village contiguous to his reasons, 

• . C.U. IQ17O1). 

homestead land. In a suit brought by K for ejectment 

of J. from the homestead land under S. 49 of 'the 
B. T. Act, heid that by virtue of^ S. 182 of the Act, J 
could not be ejected under the provisions of S. 49]. S. 

182 is not applicable where it is established that the land is 
not used by the raiyat (or under-raiyat) as his homestead 
and it is not sufficient to show that the character of the land 
is such as would justify its use as a homestead. ( 22 C. L. J. 

219) It is not, however, necessary that the homestead 
should be the only residential place of^the raiyat ( or under- 
raiyat ) in the village. (65 I. C. 504 ) Whether the home- 
stead of a raiyat ( or under-raiyat ) is or is not a part of an 
agricultual holding, the B. T. Act applies to it by virtue 
either of the general provisions of the Act or of the special 
provisions contained in S. 182 ( 46 I • C. 489 ) But when the 
defendant has got no holding Tie a raiyat (or under-raiyat) 
either in the same village in which his homestead is situate 
or in anyother (contiguous) village, the provisions of S. 182 
are not applicable and the incidents of the defendant's 
tenancy of the homestead land in dispute are not govetned 
by tlie provisions of the B. T. Act ; and the defendant's 
tenancy must be considered either as a tenancy -at-will or a 
tenancy fn^m year to year and as such liable to be termi- 
nated on a proper notice ^ to quit. The mere fact of the de- 
fendant having constructed a doling house on the land in 
•dispute and having 

of time will not give them a to iremain on the land 
^permanently ( 88 I. C. 553 )• * 


19 
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• 6. Saving of Curtom. — Nothing in this Act shall 
affect any custom, usage ot customary rights not inconsis* 
teiit with, or not (expressly or by necessary iro*plication) 
modified or abolished by itv provisions (S.^ 183). 

Note. — ^The illustrations to this section have been 
omitted by the B. T.^ Amendment Act of 1928 “in view of the 
general principles adopted regarding transferability and 
the rights of undcr-raiyats.“ Custom, usage or customary 
right will prevail over the provisions of this Act, provided 
the custom, usage of customary right is not inconsistent with 
them or is not expiescly o; impliedly modihed or abolished 
by anything in the Act. The Act does not interfere with 
customs etc. excepting such as are expressly rescinded by it 
or are clearly inconsistent with its provisions. (Certain customs' 
have been expressly or impliedly modified or abolished 
by the Act, certain others are inconsistent with it. The custom 
relating to abwabs^ for instance, is, expressly abolished > 



APPEND.IX 1. — Incidento of the various kinds of tenancy. 

A-HSahan cement of rent. 


I. l*eimaTient j 
(enure- holders — -{ 
(Ss. 6 - 7 ). 1 


L 


Rent of tenure held from the time of 
Permanent Settlement not liable to enhance' 
ment of rent except on proof — 

(e/ that the landlord und^ whom the tenure 
is held is entitled to enhance the rent either by 

(i) local custom ; or 

(ii) by the conditidns under which the are the 

tenure is held ; or different 

classes of 

(^) that the tcnure-holder by receiving re- tenants dealt 
duction, otherwise than for diminution of atea, with under B. 
has subjected himself to the increase demanded a9(b) 

etndXhc land is capable of affording il. (S. 6). What are the 

Where liable to cmhancitnent, such rent '"cid^^nts of 

0£LCn CiclSS 

may, subject to any contract between the parties^ of tenancy I 
be enhanced (a) up to the limit of the custo- B.L, 1913 (b). 
mary rate for similar tenancy in the vicinity or 
(b) where no such customary rate exists— up 
to such limit as t^ie Court thinks fair and 
equitable, (S, 7). 


2. Kaiyats at 
fixed rates — 




Not liable to enhancement of rent. 


r 


3. Occupancy i 
raiyats. — -{ 

29-30). 1 


Their rent may be enhanced — 

(c) by contract provided — (i) the contract 
is by a written and registered instrument, (ii) 
the enhancement is not more than 2 as. in the 
rupee and (iii) the rent is not enhanced during 
15 years from the dale of the contract ; (S. 29). 
(b) by suit on the following grounds : — 

(i) Kent paid is below the prevailing rate. 

(ii) Rise in the average local prices of 
staple food croops. 

(iii) Increase in the productive power of 
land by improvements effected by landlord. 

(iv) Increase of orodwetive power due to 
fluvial action. (S. 30). t 
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Not liable to enhancement except — 

(a) hy registered agreement ; or 

(b) by an agreen^nt under Sec. 46 ; or 
(^) on proof of actual payment, of rent at 

the enhanced rate continuously for three years 
immediately preceding. (S. 45). 

5. Under-iiyals with occupancy-rights — Same as those of occu- 
pancy raiyats : (S. 4^G). 


4, Non-occu- j 
pancy raiyats. '1 
(S. 43). 


5A, Under raiyats 1 
with no right of 
occupancy — | 


(a) Mon^y-rent may be enhanced by a 
registered contract provided that it shall not 
exceed more than 4 as. in the rupee except for 
(i) improvements or (ii) where there Tiavt' 
l)een specially low rates for certain considera- 
tions. (Ss. 4S*A. 48-B), 

(b) Money ttwX. or produce rent may be 
enhanced by the Court, the limit of enhance^ 
inent> when made by the Court being in the 
case of money-rent^ one-third of the average* 
estimated produce of the land for the decennial 
period preceding the institution of the suit 
and in the case of produce-x^wK one-half of 
such produce, [S. 48-D (2)], When once 
enhanced .there shall be no further enhance- 
ment within 15 years from the date of the 
registered contract or the agreement, as the 
case may be. (Ss. 48-B (2), 48-D (3)] 


B.— Ejectment 


State the 
grounds on 
which under 
the B, T, A. 
a landlord 
can eject his 
tenants. 

B. L, ’17(a), 

i^. 


j Liable to ejectment for breaking a condition on 
the breach of which, he is^ under the terms of 
I. Permanent j his contract, liable to be ejected. (In case of 

tenure-holders, -j made after the coihmencement of the 

10.) J ' 

I Act the condition must be consistent with 

th^ provisions of the Act.) 
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Can he ejected only on the ground that * he has 
broken a condition of his contract (which must 
2. Raiyatsat be consistent with *the provisions of this Act, 
Ts*)** ' ^ before or after its commencement), 

I on breach of which he is according to bis 
I contract, liable to be ejected. 


3. Occupancy I 
raiyats — 

(S. 25.) { 


Liable to ejectment on the ground — 

(n) that he has used the land in a manner 
which has rendered it unfit for the purposes of 
the tenancy : or 

( 3 ) that he has broken a condition of his 
contract, (which must be consistent with the 
provisions of this Act, whether the contract is 
made bejore or after* its commencement) on 
breach of which he is, according to the 
contract, liable to be ejected. 


4, Non- Occu- 
pancy raiyats. — 

(S. 44). 


Liable to ejectme nt for — 

(a) Failure to pay rent, 
iP) Misuse of land. 

(r) Breach of condition in his contract 
(which must be consistent with this Act, whe- 
ther made before or after its commencement) 
on breach of which he is liable to be ejected 
under the contract. 

{d) Expiry of the term of the written lease, 
(e) Refusal to pay a fair and equitable rent 
settled under S. 46. 


Upon what 
grounds may 
an occupancy 
raiyat be 
ejected ? 

B. L. (b). 


What are the 
grounds of 
ejectment of 
the several 
classes of 
raiyats f 

B. L.*I 3 (a). 
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Whal classes 
of tenants aio 
liable to 
ejectment 
for non-pay- 
inent of rent 
and what 
classes are not 
so liable ? 

K L. 1912(a). 


An tinder raiyat is liable to ejectment : — 

(a) Jf he has failed to pay an arrear of rent ; 

(d) if he has used the land ifi a manner 
which has rendered if. unfit for the purpose of 
the tenancy or has broken condition which 
gives the raiyat a right of re-entry ; 

(c) if the term of his written lease has 
expired ; 

{d) if his tenancy has l)een tcrm-inated by 
^ year’s notice in the case in which there is no 
written lease or no term fixed therein, or 

(e) if he does not agree to pay the rent 
determined by the Court as payable by him. 
Procedure of ejectment on ground (a) is laid 
down in S, 48D. If an under-raiyat has been 
admitted in a document by a landlord to have 
a permanent and heritable right or if he has 
12 year's continuous occupation of the land 
or has a homestead on the land — he shall not be 
liable to be ejected on ground (c) or (d). Even 
in cases of other under- raiyats, the landlord 
will not be entitled to eject on grounds (c) 
or (dX unless he requires the land for his 
homestead or for cultivation by himself, (S. 
48 C.) In case of ejectment on ground (c) 
or (d) the iinder-raiyat may be restored to pos 

1 session on applying within 4 years if the laiid- 
j lord has not used the land as his homestead 
^ or for cultivation by himself etc. (S, 48E). 


5. 'Under- | 
raiyats. — J 
(48C & D). I 


1. Tenure — 

2 , Holding 
at fixed rate- 


ding ) 
rate — S 


3, Occupancy/ 
holding — ) 


C.— Tran if or. , 

Transferable 

Transferable 

Transferable 


4, Non-occu- 
pancy holding- 


5, Under 
raiyati -holding- 


3CCU- 7 

ing— ) 

• \ 
mg—) 


Not transferable elkcept by 
custom or local usage. 

Not transferable except 
with the consent of the 
1andU>rd , (S, 48 TP). 


D.-Succession. 

Heritable. 

Heritable. 

Heritable, 

Heritable. 

(See 41 Cal. 11081 

Heritable 
(S. 48 F.) 



appendix ll. A Comparatative table of the diliferent Sale Law<i 

I. Revenne Sale-law. II. Fatal Sale-Law. HI. Rent Sale-Law. 

( Act XI of 1859. ) ( Reg. VII of 1819. 1 ( Bengal Tenancy Act. ) 
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